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I. H. CarutTHers, APPELLANT, vs. R. W. WILLIAMs, 
APPELLEE. 


Caruthers applied to Williams for a loan of money to purchase 
eighty acres of land, agreeing to pay him interest on the amount 
borrowed at the rate of twenty-five per centum per annum, and 
to have the deed to the land made to Williams as security for the 
payment of the loan. Williams paid the purchase money, taking a 
deed to himself for the land, and agreed to convey the same to 

' Caruthers whenever Caruthers repaid him the purchase money 
and interest at the rate agreed. Caruthers offered to pay Wil- 
liams the purchase money and interest, but Williams refused to 
receive the money or to convey the land to him: Held, 1st. That 
by the transaction between Caruthers and Williams, the latter 
became the creditor of Caruthers and held the land as trustee of 
a resulting trust in favor of Caruthers and as security for the 
money advanced and interest. 2d. Such a transaction made 
at or before the purchase of the land is not objectionable on the 
ground of being within the statute of frauds, (McClellan’s 
Dig., p. 214, Sec. 2,) for the reason that it is a ‘‘trust arising or 
resulting from the implication or construction of law.”’ 


Appeal from the Circuit Court for Hernando county. 


This bill was filed by Iverson H. Caruthers against the 
defendant, Robert W. Williams, and alleges that about the 
first of February, A. D. 1888, that he discovered that a 
certain piece of land in said county, to wit: the east half 
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of the southwest quarter of section twenty-four, township 
twenty-one, range twenty, south and east, containing eighty 
acres belonging to the “ Florida Land and Improvement 
Company,” could be purchased for one dollar and a 
quarter per acre. That there had formerly been some im- 
provements on a part of the tract made by a man named 
Mayo, and that it was generally believed that Mayo had 
entered the land; that on finding out the fact that it was 
not Mayo’s land, he went to the office of the Florida Land 
and Improvement Company, and made an agreement with 
the agent of said company to buy the land fur one hundred 
dollars, the money therefor to be paid on the 7th of Feb- 
ruary, 1883; that failing to get the money from the source 
that he expected, he applied to the defendant, Williams. 
He told Williams about the land and his agreement with 
the agent of the Florida Land and Improvement Company, 
and asked him to loan him the money to buy it; that he, 
Williams, might take the titles in his own name as a secu- 
rity for the reimbursement of the money, and that’ he 
would pay him interest on it at the rate of twenty-five per 
cent. That said Williams agreed to loan him the money 
as requested on the terms mentioned; that they went to- 
gether to the office aforesaid and bought the land in ac- 
cordance with their agreement ; that Williams, before and 
at the time of purchasing the land, agreed to make him a 
deed to the same at any time when he should repay him 
the said sum of one hundred doilars with twenty-five per 
cent. interest. That on the Sunday following said pur- 
chase, he told Williams he would be ready on the follow- 
ing day to repay him the money loaned, and would do so 
then but for its being Sunday; that Williams refused to 
let him have the land on such terms; that taking the ad- 
vice of an attorney he some time in the month of March 
next following tendered Williams one hundred and three 
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dollars. The evidence shows that the money was tendered 
on the 24th of March. Defendant refused the money 





t tendered, and complainant on the 6th of April following filed 

> his bill. The prayer of the bill is that it may be ordered and 

decreed that said defendant holds said land in trust for the 
complainant. 


John A. Henderson and T. L. Clarke tor Appellant. 
J. T. Bernard and D. Turnbull for Appellee. 


We contend that the bill of complaint should have been 
dismissed for the following reasons : 

Ist. The alleged contract was of a fiduciary nature, and 
should have been in writing. 

J 2d. The contract as set forth in the bill was not such a 
contract as was proved by the testimony. 

3d. The denial of the defendant of the allegation in the 
bill, was not controverted by more than one witness. 

I. The alleged contract between appellant and appellee 
was a fiduciary one and a resultant trust ensued. What is 
resultant trust? It is that which accrues from the acts 
and not from the agreements of parties or rather from the 
acts accompanied by agreements, and-no trust can be set up 
by mere parol agreement. Perry on Trust, Vol 1, §§$134-5. 
This is in accordance with the Statute of Frauds, vide Me- 

5 Clellan, page 208, sec. 1. Nor is there any reliefin equity. 
A court of equity will only enforce a specific performance 
of a contract not in writing, and within the statute where 
it is fully set forth in the bill, and is confessed by the answer 
of defendant. Story’s Eq. Ju., sec. 755. In this case the 
defendant in answer denies emphatically the allegation in 
bill that there was any such contract. If he -had admit- 
ted that there was such a contract, then the agreement, orig- 
inally by parol, would in part be evidenced by such admis- 
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sion, which would be a complete compliance with the terms 
of the statute. All agreements, in order to be executed by 
a court of equity, must be proved in such manner as the 
law requires. Agreements relating to land must be proved 
in such manner as the law requires, to be valid. They 
must be in writing and signed by the party. Equity has 
always refused to enforce the performance of such agree- 
ments, unless proved by written evidence. Wait’s Actions 
and Def. V., pages 790-1. If the party claiming the re- 
sulting trust has paid no money he cannot show by parol 
evidence that the purchase by absolute deed and fora valu- 
able consideration was made for his benefit. Mathews vs. 
Porter, 16 Fla., 490. And in the above case the defendant 
consented to loan the whole of the money. There was 
nothing to bind him, and a simple consent in conversation 
to loan, does not constitutea loan infact. Ibid,484. And 
again the plaintiff to answee an allegation which he makes, 
thereby admits the answer to be evidence, In such case if 
the defendant in express terms negatives the allegation in 
the bill, and is supported by the evidence of only a single 
witness, affirming what he has so denied, the court will 
neither make a decree nor send the case to be tried at law, 
but will simply dismiss the bill. Ibid,479. Even if the 
contract is corroborated by admission made in conversation 
with third parties, specific performance will not be decreed. 
Wilmer vs. Farris, 40 Iowa, 309. 

II. The contract set forth in the bill was not such a con- 
tract as appears was made from testimony of the complain- 
ant. Complainant alleges in his bill that defendant was to 
advance the purchase money, and he, complainant, was to 
pay the amount so advanced with interest at the rate of 25 
per cent. per year. In his testimony he says he was to give 
him the principal and 25 per cent. interest and one acre of 
land. In all cases for specific performance the contract 
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must be accurately stated in the bill,and the proof must in 
every essential particular correspond with the terms of con- 
tract thus set up. It must be clear and explicit, leaving no 
room for reasonable doubt. Wait’s Actions and Def. V., 
824; 40 Iowa, 309. The evidence itself is contradictory. 
Complainant in his testimony says that defendant having 
paid the agent of the land company $50, said agent agreed 
to wait on complainant for balance of the money. And 
yet in answer to cross interrogatory, he says credit for 
balance of purchase money was given by said agent to the 
defendant. A parol agreement of sale will not be enforced 
when the evidence is contradictory. Wait’s Act. & Def. 
Vi, T08. 

III. The denial of the defendant to the allegations of the 
bill was not controverted by more than one witness. It 
has been repeatedly decided that when parties proceed to a 
hearing, all the allegations of the answer which are respon- 
sive to the bill shall be taken as true unless they are dis- 
proved by evidence of a greater weight than the testimony 
of asingle witness. Carr vs. Thomas, 18 Fla., —, citing 
Dan. Ch. Pl. & Pr., 843; 5 Fla., 748 and 528-9; 10 Fla., 9. 
The defendant utterly denies the allegations of the bill as 
to any contract for purchase and sale, and not one witness 
is found to refute that denial, save one, whose testimony 
is vague and uncertain. With regard to the 4th ground of 
error that the decree dismissing the bill is rendered in fa- 
vor of “ Robert Williams Wilson” instead of “ Robert 
Wilson Williams,” the record shows for itself, and the mis- 
take is cured by the appellant’s appeal. 


THE CureEF Justice delivered the opinion of the court: 


In the case of Matthews vs. Porter, 16 Fla., 466, it was 
decided by this court that in cases of this nature where the 
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deed shows the consideration to have been paid by one per- 
son, that the evidence going to show that the money paid 
was really the property of another must be clear and con- 
vincing in order to establish a resulting trust. If Williams 
advanced toCaruthers the money required for purchasing the 
land, under an agreement with him to hold the title as a 
security merely for the money advanced, and to convey the 
land to Caruthers upon receiving the loaned money and the 
interest due thereon,then Williams was a creditor of Caruth- 
ers from the 7th of February for the amount of the purchase 
money paid by Williams for Caruthers, and the deed to 
Williams from the Florida Land and Improvement Com- 
pany is in equity a mortgage from Caruthers to Williams. 
We think the evidence clearly and satisfactorily shows that 
such was the agreement between the parties. That Wil- 
liams did not keep faith with the complainant is plainly 
shown. He holds title as the trustee of Caruthers and as 
security to reimburse him for the money loaned to Caruth- 
ers. 

It is objected on the part of appellee and this objection 
seems to have been sustained by the Chancellor that such an 
agreement as the one in this record comes within the Stat- 
ute of Fraud. In J. & H. Byrd vs. McLean & Wife, 1 
Johnson Chancery Reports, 582, Chancellor Kent says: 
“The ground on which the claim of the plaintiff rests is, 
that the $1,500 which were paid to Thomas Colden in 1807, 
as the consideration for the purchase of the premises, were 
the moneys of the plaintiffs procured from the defendant as 
a loan and that the defendant took the deed in his own 
name by agreement and becomes thereby a trustee for the 
complainants, and that such a resulting trust being a trust 
arising ‘by implication or construction of law’ is ex- 
pressly excepted from the operation of the Statute of 
Frauds, and may be proved by parol.” Our Statute of 
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Frauds has the same express exception. McClellan’s Di- 
gest, p. 214, sec. 2. On this state of facts, which are pre- 
cisely similar to the case at bar, Chancellor Kent, after a 
review of all the preceding authorities, decides that it was 
a trust resulting from the implication or construction of 
law and not within the Statute of Frauds, and that such a 
trust could be proved by parol proof. See 16 Fla., 466; 
Ward et al. vs. Spirey, 18 Fla., 847. 

The bill alleges that the transaction occurred on the 7th 
February, 1883. That the money was borrowed at twenty- 
five per cent. interest. The bill alleges that one hundred 
and three dollars was tendered defendant some time in 
March. The evidence shows that it was the 24th day of 
March. A calculation will show that it was not the full 
amount due for principal and interest stipulated for, to 
wit, twenty-five per cent. 

Even if it had been the full amount the complainant 
owed to defendant it would not avail the complainant as a 
tender, inasmuch as the bill fails to allege that the com-. 
plainant always kept the money ready to pay to defendant 
on demand and complainant has not paid same into court 
at the time of filing his bill. Matthews vs. Lindsay, 20 
Fla., 962. 

The decree of the Circuit Court is revérsed and the cause 
is remanded with instructions to the court, or to the Judge 
of said court in vacation, to appoint a master to take and 
settle an account between complainant, J. H. Caruthers, 
and R. W. Williams, in which account he shall charge 
said Caruthers with one hundred dollars and interest there- 
on at twenty-five per centum per annum from the 7th day 
of February, A. D. 1883, to the date of said settlement- 
That upon payment by Caruthers to the master of the sum 
found to be due from Caruthers to said Williams within 
90 days after notice to said Caruthers of the finding of said 
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master, and interest at twenty-five per centum on the origi- 
nal indebtedness of one hundred dollars from the time of 
stating the account by the master to the time of making 
the deed hereinafter mentioned, said master shall cause the 
said R. W. Williams to come before him and shall prepare 
and cause the said Wiliiams to execute a quit claim deed 
to the east half of the southwest quarter of section twenty- 
tour, township twenty-one, range twenty, south and east, to 
the said Iverson H. Caruthers, and that the said R. W. 
Williams shall at the time of making the deed aforesaid 
deliver to said master, to be by him delivered to Caruthers, 
any and all evidences of title received by him, the said 
Williams, trom the Florida Land and Improvement Com- 
pany, and further that said Williams shall pay all the costs 
ot the Circuit Court and of this court and the costs of refer- 
ence herein ordered, except the cost of drafting and execut- 
ing the quit claim deed aforesaid. 








City oF PensacoLa, PLAINTIFF IN Error, vs. LOUISVILLE 
AND NASHVILLE RaILRoAD CoMPANY, DEFENDANT IN 
ERROR. 


City oF PensacoLa, PLAINTIFF IN Error, vs. P. & A. 
R. R. Co., DEFENDANT IN ERRor. 


Wattox, PLAINTIFF IN Error, vs. WitTtIcH, DEFENDANT 
IN Error. 


1. Neither the Tax Collector of a city nor the Tax Assessor of a county 
in which said city is situated, is a necessary party to a petition, 
filed against said city, under section 4, chapter 151, Laws of 
Florida, by a person owning property therein, the only prayer 
of the petition being that an assessment of said property by said 
city for taxation be declared unlawful. 
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2. Neither section 28, chapter 3,219, nor section 28, chapter 3,413, 
Laws of Florida, authorize the Board of County Commissioners 
to raise or lower the valuation of property of a railroad company 
assessed by the Comptroller of the State under section 46 of each 
of above acts. 

8. Section 46, chapter 3,219, and section 46, chapter 3,413, Laws of 
of Florida, charge the Comptroller of the State with the duty 
of assessing the total number of miles and value of any rail- 
road in this State, the line of which runs through two or more 
counties or through a county and incorporated city or town and 
apportioning the value of the said road in each county, incorpor- 
ated city or town, and the proportionate value of the locomo- 
tives, engines, passenger, freight, platform, construction and 
other cars and appurtences, and withdraws from the local asses- 
sors of the said towns and cities, through which the said road 
runs, the power to assess the same under the general power 
granted to municipal corporations to assess and tax all real and 
personal property within their limits. 

4, All other property of a railroad company within the limits of an in- 
corporated city or town, not required by section 46 of each of 
said acts, to be assessed by the Comptroller, can be lawfully as- 
sessed by the Tax Assessor of said city or town in the manner 
prescribed in Chapter 3,477, Laws of Florida. 

5. On a petition filed, under section 4, chapter 151, to declare an as- 
sessment unlawful, it is error to declare the whole assessment to 
be unlawful, where the illegal items can be separated from the 
assessment list without impairing or affecting those parts of the 
same which are legal. Overruling Basnett vs. City of Jackson- 
ville, 19 Fla., 664. 

6. The County Commissioners of a county in which is situated an in- 
corporated city or town have no authority under section 2, chap- 
ter 3,025, Acts 1877, to enlarge the boundaries of said city or 
town in the absence of a petition from the corporate authorities 
requesting an enlargement of the same. 


Writ of Error to the Circuit Court for Escambia county. 


It was agreed that judgment should be entered in all of 
the above entitled cases in accordance with the judgment . 
which should be entered in the case of city of Pensacola 
vs. L. & N. R. R. Co. 
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Petition filed under Chapter 151, Laws of Florida, to de- 
clare the tax assessment of the City of Pensacola upon 
property of the Louisville and Nashville Railroad Com- 
pany within said city unlawful. 

The petition sets forth that the said Louisville and Nash- 
ville Railroad Company is a corporation chartered and do- 
ing business under the laws of the State ot Kentucky. 

That said petitioner was and is operating a line of rail- 
road in the State of Florida, extending from the City of 
Pensacola to the boundary line of the State of Alabama, 
and there connecting with other roads owned and con- 
trolled by the petitioner, extending into and through Ala- 
bama, Mississippi, Tennessee and divers other States of the 
United States. That said road in Florida is entirely in 
the county of Escambia, and embraces, including side 
tracks and switches, about fifty-one miles. 

That petitioner has an office for the transaction of busi- 
ness in the City of Pensacola, in which there is a certain 
portion of its track, and in which is situated certain real 
estate belonging to petitioner, and in which there is in use 
from time to time certain varying portions of the rolling 
stock which is also used in said county, and to a large ex- 
tent in the several States into which its system of roads ex- 
tends. 

That the said City of Pensacola has assessed and levied 
in and for the years 1881 and 1883, certain taxes upon the 
property of your petitioner, which said taxes and property 
are shown in Exhibits “A” and “ B,” hereto attached, 
and which petitioner prays may be taken as a part of his 
petition. 

Said exhibits are as follows: 
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“4. 
Louisville and Nashville Railroad Company— 
To the City of Pensacola, Dr. 
For the year 1883. 


Value. Taxes, Amount. 

RE WUE. 508k stiineenaaed wbeabe 111,000 1 per cent. 1,110.00 
Personal property. .....0c.cceses 52,500 1 per cent. 522.00 
1,635.00 

Special tax on bonds } of 1 per cent............6.-..20 cee 817.50 
Special tax for fire. 1-5 per cent... .....06sccccssccicicvecvecs 327.00 
163,500 ; 2,779.50 


DESCRIPTION OF REAL ESTATE, 


Locomotives, engines, passenger, freight, platform, 


OE GI GUROE CORB. 6. sida cbc sinsveccedicewesbane.s $80,000 
pf en eae 30,000—$111,000 
Depot lot on Government and Tarragona streets. . 2,500 
Warehouse on Tarragona street extension and 

WIE £0:5:53:5:4:655.0535400c0nb esas a cceeeeeneae 24,000 
Warehouse on Muscogee wharf and wharf shop, 

COGI BNE MAORINGEF «0.6: 6.6:6 0 60:0:0:65:60:09 05080640: 26,000 

7a 


Louisville and Nashville Railroad Company— 
To the City of Pensacola, Dr. 
For the year 1881. 


Value. Taxes, Amount. 

PRO CBtASS «6's cistavicisinas ieee teint 6,000 1 per cent. $60,00 
POESORAl PLONE. «556.566 sc0ccvices 280,000 1 per cent. 2,800.00 
286,000 $2,860.00 


DESCRIPTION OF REAL ESTATE, 


Lot corner of Tarragona and Government streets.......... $6,000 
‘*Description of other property same as for 1883, as is also the man- 
ner of assessment.”’ 


That petitioner is advised and believes that under the 
laws of Florida there existed in the years, A. D. 1881 and 
1883, no power in the City of Pensacola to assess and levy 
any taxes for any purpose upon the road bed, tracks, right . 
of way, or the locomotives, cars, engines or other rolling 
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stock of petitioner, nor any method of assessing the same. 

That petititioner is advised and believes that if any such 
power existed in said years, that said assessments were un- 
der the laws to be based upon a valuation to be furnished to 
the said City of Pensacola by the Comptroller of the State 
of Florida, and petitioner avers that said Comptroller, in 
neither of said years, furnished the said valuation to the 
said city or to the assessor of the county of Escambia. 

That under chapters 3424 and 3477, of the laws of Flor- 
ida, the valuation upon the assessment books of the county 
in which an incorporated town or city is situated, is con- 
clusively taken for the purpose of assessment, by the said 
town or city, of such property as might be within its 
limits. 

Petitioner avers that said City of Pensacola copied ex- 
actly from the assessment books of said Escambia county 
the description and valuation of all the property assessed 
to petitioner, except the road bed, right of way and track, 
of which it is arbitrarily assumed four miles to be within 
the city, and which it assessed at the same valuation per 
mile as the average valuation per mile of said road upon 
the assessment books of said county. 

That petitioner is advised and believes that if any power 
existed in said city to assess and levy a tax upon petitioner 
for the property aforesaid, and if it can be assessed by said 
city without a previous valuation by the Comptroller of 
the State of Florida, and a communication from him thereof 
to the said city, the true and actual value as it appears on 
the books of assessment of said county of that portion of 
the said property which lies within said city, must be 
taken as the valuation of said portion for assessment by 
said city, and your petitioner avers that it does not appear 
on the books of said county for said years what was the 
true and actual value of that portion of the road bed, tracks 
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and right of way, which lay within said city. And peti- 
tioner further avers that the said city, in fixing a valuation 
upon the said portion of road bed lying within the limits 
of said city, which is arbitrarily assumed to be four miles, 
did not attempt to determine the true valuation of said 
road bed, but valued the same at the same average valua- 
tion per mile of the whole of said road lying in Escambia 
county as furnished by the said Comptroller to the asses- 
sor of said county, which assessed valuation petitioner 
avers to be much greater than the actual value per mile of 
the portion within said city. That in the said assessment 
by said city, it has assessed to your petitioner the rolling 
stock, &c., of your petitioner, at a valuation of $80,000, 
which petitioner avers is the valuation of said rolling 
stock by the county of Escambia, the same being furnished 
to the assessor of said county by the Comptroller of said 
State under the law, and is the whole value of said rolling 
stock assessable by said county. 

And petitioner avers that he is advised and believes 
that if the said rolling stock is assessable and taxable 
by said city under the laws, it can assess and tax only 
that portion of the whole which might be apportioned to 
it by the said Comptroller, and petitioner avers that the — 
said Comptroller did not in said years 1881 and 1888 fur- 
nish to the said city any valuation of the rolling stock, &c., 
of the petitioner upon which the said city might assess and 
levya tax, and petitioner further avers that the rolling stock, 
&c., of petitioner is assessed and taxed at the domicile of 
petitioner, to wit, at Louisville, Kentucky, and that said 
roliing stock was not on the first of March in either of said 
years, or at any time permanently, in the county of Escam- 
bia, or the said city, but only temporarily there, being 
brought from time to time from other portions of your pe- 
32 
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titioner’s roads as hereinbefore set forth and returned as the 
necessities and conveniences of transportation required, 
there being at no time any certainty as to the identity or 
number of cars, locomotives, &c., in said city. 

And petitioner further avers that the two wharves and 
warehouses, to wit, the Tarragona street wharf and ware- 
house and the wharf known as the Muscogee wharf and 
the warehouse thereon, which are taxed by said city to 
your petitioner, are not taxable by said city because said 
wharves are not within the limits of said city, but lie in the 
waters in front of said city. That it is true that the 
County Commissioners of said county in which said city 
lies, by a proceeding taken in the year 1877, attempted to 
extend the limits of said city, and petitioner avers that 
without adverting to various irregularities in the action of 
said Commissioners their act in so extending the limits was 
without jurisdiction, because the corporate authorities of 
said city never petitioned the said Commissioners to en- 
large the boundaries of said city. 

That petitioner refused to pay, &c., and prays that said 
assessment may be declared to be unlawful. 

The defendant city to this petition filed a plea in abate- 
_ ment upon the ground of non-joinder of parties as defend- 
ants, to wit, that one George Reese, Assessor of Taxes of 
the county of Escambia, and custodian and agent of the 
State of Florida of the assessment roll of all property in 
said county, was not made a party defendant to said peti- 
tion. 
2d. That J. B. Walton, Collector of Taxes of said city of 
Pensacola, was not joined in said suit as a defendant. 

The defendant also filed a plea of limitation setting forth 
that petitioner never availed itself of the right of correction 
and equalization of assessment within the time and manner 
and form as required by law within the year in which the 































JUNE TERM, 1885. 499 








City of Pensacola v. L. & N. R. R. Co.—Statement of Case. 








assessment was made and was debarred thereby from con- 
testing the legality of such assessment. 

The defendant city also filed an answer to said petition 
setting forth that the assessment and valuation of said prop- 
erty complained of was furnished and taken from the assess- 
ment of George Reese, Assessor of the county of Escambia, 
that the assessment by said Reese as County Assessor is the 
only basis upon which the city of Pensacola can levy and 
collect taxes, and that it is not the duty of the Comptroller 
of the State of Florida to furnish the city of Pensacola 
with the assessment and value of property of petitioner ; 
that the assessment made by said Assessor for Escambia 
county is in accordance with law, and that the right of the 
- city ot Pensacola is legally restricted to said assessment and 
valuation in the collection of taxes due said city; that 
the assessment of said taxes by said Reese is in every respect 
legal; that the Board of County Commissionersapproved said 
assessment by said Reese, and that petitioner never made 
any complaint thereat until the filing of this petition. 

To the plea of abatement petitioner demurred on the 
ground that said Reese and said Walton were not necessary 
parties, which demurrer was sustained by the court. 

Petitioner also demurred to the plea of limitation on the 
ground that it furnished no answer to the relief sought, 
which demurrer was sustained by the court. 

Petitioner demurred also to the answer on the ground that 
said answer did not set forth any sufficient defence to the 
petition, which demurrer the court sustained. 

The court, on sustaining the demurrers to the pleas and 
answer, gave judgment that the assessment of the city of 
Pensacola on the property of petitioner for the years 1881 
and 1883 was illegal and set aside the same; whereupon 
the defendant city appealed to this court, and assigns for 
error that— 
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Ist. The court erred in overruling the plea in abatement. 

2d. The court erred in overruling the statute of limita- 
tion. 

3d. The court erred in deciding the assessment not law- 4 
fully made. 


J. D. Thompson for Plaintiff in Error. 


The County Commissioners and Tax Assessor ought to 
have been made parties. Vide sections 33, 34 and 35, chap- 
ter 3219, act of March Sth, 1381, as amended by act ot 
1883, also section 17, chapter 3413, Laws of Florida. 
There is no law of Florida which authorizes an inquiry 
into the irregularity of a tax assessment. The Constitution 
of Florida, Article VI,section 8, providesamong other things 
that the Circuit Courts shall have original jurisdiction in j 
all cases involving the legality of any tax assessment. 
The same rule is provided by statute. Videsection 4, chap- 
ter 151, Laws of Florida. An assessment is not necessarily 
void because it is irregular, nor is it illegal. Vide Cooley 
on Taxation, page 258; Libbey vs. Bumham, 15 Mass., 
144, i47; Dows vs. Chicago, 11 Wallace, 108; Hughes vs. 
Kline, 30 Penn. St., 227; Chicago & Alton R. R. Co. vs. 
Frary, 22 Ill., 34; Smith vs. City of Leavenworth, 9 Kan- 
sas, 296; Tennson vs. Wilson,9 Penn. St., 270. Wethink 
the judgment of the court below should be reversed and a 
judgment rendered in favor of the plaintiff in error. r 


Wm. A. Blount for Defendant in Error. 


1. The court did not err in sustaining the demurrer to 
the plea in abatement. No relief was asked against either 
Reese or Walton, nor was there any reason for their pres- 
ence in the litigation. 

2. The court did not err in sustaining the demurrer to 
the plea of limitation. 
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The County Commissioners have power under the same 
act only to revise and equalize the valuation of assessments. 
Laws of 1883, pp. 26, 27. 

They have no corrective power in any other respect. 

Moreover, when the books were in the hands of the Com- 
missioners the petitioner had no cause of complaint. Such 
cause did not arise until the assessment by the city was 
complete, and it became apparent that it was unlawful. 
At that time the statute provides no revising power. 

3. The court did not err in sustaining the demurrer to 
the answer and in declaring the assessment not lawfully 
made. 

Ist. The revenue acts of 1881 and 1883 provide entirely 
different schemes for the assessment of ordinary real and 
personal estate and of railroad, road bed and rolling stock. 

The method applicable to the former cannot be applica- 
ble to the latter, and if the law does not point out how, un- 
der the special columns, cities can tax railroads, then the 
power does not exist. But both the acts of 1881 and 1883 
fail to provide for the apportionment by the Comptroller 
of the number of miles in cities. They only provide for 
the notification to the Assessor of the county of the propor- 
tionate value of the property in the “ counties.” 

2d. But if the notification to the assessor of the county be 
construed to be of the length of milesof theroad bed and 
proportionate values of it, and the rolling stock in the 
cities in the county, yet unless such proportionate value is 
furnished by him there can be no assessment by the city 
for the valuation is the only essential part of the assess- 
ment, and no one else but the Comptroller has any right to 
fix such valuation. 

8d. But if the city was to be governed by the general law 
pointing out the method of assessing real estate and per- 
sonal property, yet under the law of 1877, and 1883, p. 86, 
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sec. 1, the valuation is to be taken from the County Asses- 
sor’s books. If those books show no valuation of that 
portion in the city, then there is no officer who has the 
power to fix it. Such is the case here, and the Assessor of 
the city seeing the difficulty merely divided the gross val- 
uation, both of the road bed and the rolling stock in the 
county by the total length in the county, and multiplied 
by the assessed number of miles in the city. In other 
words, not having the actual value, he took the average 
value to each mile in the whole county, for which no war- 
rant is to be found in the law. 

4th. Moreover, a portion of the property is outside of the 
city limits, and of course it is unlawful for the city to tax 
such portion. \ 

Ot course, if such assessment is unlawful in any particu- J 
lar, it must be set aside. Jacksonville vs. Basnett, 19 
Fla., 664. 

































Tue Curer-Justice delivered the opinion of the court: 


The 1st point raised by the assignment of errors is whether 
or not J. B. Walton, Collector of Taxes, of the city of 
Pensacola, and George Reese, Assessor of Taxes, for the 
county of Escambia, should have been parties to the peti- 
tion. 

Walton, the Tax Collector of the City of Pensacola, was 
not a necessary party to this proceeding. The petition was 
filed for the sole purpose of declaring the assessment un- 
lawful under the statute and asked no relief as against the 
Tax Collector. 

As to the latter he had no authority as will be seen here- 
after to assess of the extent and value of that portion of 
the railroad within the limits of said city, nor their pas- 
senger, freight, construction or other cars. The law did 
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not enjoin on him the assessment of this part of the 
property of a railroad company extending its line beyond 
the limits of said city. 

It is, by the law, the sole duty of the Comptroller, to 
assess such part of the property of the railroad company 
extending into one or more counties or extending into a 
county and incorporated city or town. 

The second assignment of error alleges that the court 
erred in overruling the plea of limitation as it isstyled by 
the pleader, that is, that said Louisville and Nashville 
Company never applied to the Board of County Commis- 
sioners, at their meeting for the purpose of reviewing and 
equalizing assessments to set aside or reduce the amount at 
which said property was assessed. There was no error in 
sustaining the demurrer to this plea for the reason above 
as to the assessor. The duty of assessing the property, the as- 
sessment of which is complained of here by the peti- 
tioner, is vested exclusively in the Comptroller of the State, 
and the County Commissioners are not charged with any 
duty relating to the assessment of the same. 

The third assignment of error is that the court erred in 
declaring said assessment unlawful. 

The statutes of 1881 and 1883, which are substantially 
the same, so far as the purposes of this case are concerned, 
provide in section 45 of each, that the President and Sec- 
retary or Superintendent or Manager of any railroad in 
this State shall annually make a return to the Comptroller 
of the State under their oaths of the total length and value 
of such railroad, including rights of way, road bed, side 
track and main track, in this State, and the total length of 
the same in each county, city and incorporated town in 
this State, also ot their locomotives, engines, passenger, 
freight, platform, construction and other cars and appur- 
tenances. 
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These acts relating as they do to a special method of as- 
sessing a particular kind of property withdrew from the 
city the right of assessing under its general powers the 
the kind of property mentioned therein within its limits, 
to-wit: the side and main tracks, rights of way, road bed, 
locomotives, engines, cars, &c. 

This view of the staute is very strongly supported by the 
Supreme Court of the United States in the case of The 
Union Pacific R. R. Co. vs. The City of Cheyenne, 113 U. 
S., page 516. In this case on a question arising upon the 
construction of a statute similar to the acts of 1881 and 
1883, above mentioned, the court say : “ It seems hardly to 
admit of a doubt that the object of this scheme was to 
withdraw the difficult task of assessing fractional parts of 
a railroad and its property from the hands of local asses- 
sors who could hardly be expected to proceed upon any 
uniform plan, and each of whom would naturally favor his 
own district.” It is true that the acts are somewhat defective 
in said 45th section, in only. requiring the Comptroller to 
notify the Assessors of each county of his apportionment. 
But if it was so defective as to be impossible of execution, 
such defect would not have the effect to render inoperative 
the clause which is the basis of each to charge the Comp- 
troller solely with the duty of assessing this kind of prop- 
erty. 

We think a fair construction of section 45 would author- 
ize the Comptroller to apportion the extent and value of 
the portion of tracks and other property assessable by him 
to the incorporated towns and cities in each county, as well 

as the counties, and to notify the assessors of such county 
of such apportionment of the same. The assessment hav- 
ing been placed on the books of the assessor both as to the 
extent and valueof said property within said city, the city 
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assessor could make his assessment from the book of the 
county assessor. 

Section 46, in cases where the railroad officials make no 
return of the property, specifically authorizes the Comp- 
troller of the State to ascertain the values required from 
the best information he can obtain, and apportion the same 
among the several counties, cities and towns through which 
the road runs. The petition alleges that there was not an 
apportionment under either of said acts to the city of Pen- 
sacola of any portion of said railroad property by the 
Comptroller, and that his apportioment of the part of said 
road tothe county of Escambia and notification to the as- 
assessor of said county of the same did not specify the ex- 
tent of value of that part of said road situated in said city. 
The Assessor of the city assumed that four miles of said 
road was within the city. It was neither his right nor his 
duty to ascertain the extent of the road within the city 
except from an apportionment made by the Comptroller as 
to such extent. The Comptroller, the petition alleges, 
never made such apportionment ; this allegation is not de- 
nied by the defendant, and for the purposes of this case is 
admitted to be true. 

The result is that the Tax Assessor of the City of Pensa- 
cola had no authority to make such assessment, and this 
part of the assessment is, therefore, unlawful. 

As to the wharves and warehouses thereon, the petition 
alleges that they are not within the limits of the city of 
Pensacola, but said wharves are in the waters outside of 
said city ; that it is true that the County Commissioners of 
said county of Escambia, in which said city lies, by pro- 
ceedings instituted in the year 1877, attempted to extend 
the boundaries of said city one thousand yards into the 
water in front of said city, but that their act was without 
jurisdiction, because the corporate authorities of said city 
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never petitioned the said commissioners to enlarge the 
boundaries of said city. This allegation in the petition is 
not denied in the answer. The act of the Legislature, 1877, 
Chapter 3025, Sec. 2, provides that whenever in the opin- 
ion of the corporate authorities of any city or town in this 
State, its boundaries require to be enlarged, the commis- 
sioners of the county in which it is situated, may, upon pe- 
tition of such corporate authorities, authorize such enlarge- 
ment as may seem to them proper. 

There can be no doubt either as to the construction of 
this statute or its application to this case. 

Without the petition of the corporate authorities required 
by the statute, requesting the enlargement of the bounda- 
ries, the act of the commissioners authorizing the same 
was void. 

There is but one other item of assessment left for our ex- 
amination, and that is the depot lot on Government and 
Tarragona streets, valued at $6,000 in 1881, and $2,500 in 
1883. This is not the kind or character of property, men- 
tioned in the acts before alluded to, which the Comptroller 
of the State is required by law to assess. It was properly 
assessable by the Tax Assessor of the city under Chapter 
3477, Act of the Legislature, 1883, page 86, under the gen- 
eral power granted to municipal corporations to assess and 
levy a tax upon all real and personal property within their 
limits. 

The petition did not allege any illegality as to this item 
in the assessment, either as to the tax imposed or the method 
of assessing the property. An examination of the item 
in the tax list for 1881, will show that it is substantially 
in compliance with the law. 

This part of the assessment we think is good. 

The court, however, acting in pursuance and under the 
authority of Basnett vs. The City of Jacksonville, 19 Fla., 
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page 664, held the entire assessment unlawful. Wedo not 
think the opinion of the court in this case is a correct in- 
terpretation of Section 4 of the statute, Chapter 151, Laws of 
Florida, which is as follows: “ That in all cases where 
assessments are made against any person or persons, body 
politic or corporate, and payment of the same may be or 
shall be refused upon allegation of the illegality of such as- 
sessment, such person or persons, body politic or corpor- 
ate, may apply to the Judge of the Circuit Court by peti- 
tion setting forth the alleged. illegality, and present the 
same, together with the evidence to sustain it, and the 
judge shall decide upon the same, and if found to be ille- 
gal shall declare the assessment not lawfully made.” 

It never could have been the intention of the Legisla- 
ture to declare an entire assessment unlawful, when the al- 
leged illegality was capable of separation from those parts 
of said assessment which were in conformity with the law, 
and which were in no manner attacked in the petition set- 
ting forth such illegality. 

To give it such a construction would be, in effect, to make 
the judgment extend to and declare unlawful, items of the 
assessment which were not complained of or objected to. 
by the petitioner or considered by the court in its judg- 
ment. An assessment can only be declared unlawful as a 
whole when the illegality of an assessment is of such a 
character that it affects every item in the list. 

If there be items of assessment which are legal and other 
items which are illegal, the assessment under said act 
should only be declared unlawful in part, that is as to those 
parts that are illegal, and should be allowed to stand as to 
those parts that are legal, unless the legal and illegal are 
so blended as to be inseparable. 

The said case of Basnett vs. The City of Jacksonville, 
so far as it conflicts with this opinion, is overruled. 
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Inasmuch as the judgment of the court below is reversed 
in part, and affirmed in part, and as the part of said 
judgment reversed was in accordance with the law, as it 
was declared by this court to be at the time of the ruling 
of the Judge in the court below, under the discretion 
vested in this court by rule 18, the plaintiff in error must 
pay the costs of this appeal. 

Judgment reversed and cause remanded. 





JANE Keri, APPELLANT, vs. Mary L. WEsT ET AL., 
APPELLEES. 


1. Ina bill for partition the allegation that the cotenants are seised in 
common of the lands is a sufficient allegation of the complain- 
ant’s possession. 

2. The possession of one tenant in common is prima facie the posses- 
sion of all the cotenants. The seisin necessary to maintain a 
bill for partition of land discussed. 

3. Where a bill for partition states that the complainant and her sis- 
ters, who are defendants, are each seised in fee of an undivided 
third interest in the lands, under a deed from a common grant- 
or, and that no one else is interested in the property except that 
their mother, a defendant, ‘‘ claims to have some interest therein 
and to be in possession of the premises,’’ and that she ‘‘ refuses 
to set forth her interest or join in partition,’’ and it prays 
that the shares belonging to any of the parties may be ascertained 
and settled, and partition be made: Held, (a) The bill suffi- 
ciently states the quantity or proportionate share held or claimed 
by the several owners or others interested, and such other mat- 
ters as may be necessary to enable the court to adjudicate upon 
the rights and interests of the parties, as required by the stat- 
ute. (b.) A decree for partition, made aftera default against the 
mother, anda report of the master, and adjudging that each of the 
sisters is entitled to a third part in fee simple, and that a parti- 
tion be made and appointing commissioners to make it and as- 
sign each of them her share, adjudicates the rights of all the 
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parties, and that the mother had no interest in the premises, and 
it is supported by the bill. 

4, Such decree having been followed by a decree of sale after a report. 
justifying the latter, the purchaser thereat, to whom aconveyance 
has been made, is entitled toa writ of assistance to put him in 
possession against such mother. 


5. A defendant cannot set up in answer to a petition for a writ of as- 
sistance, matter of defence to complainant’s bill, and as to which 
he has been concluded by a decree on the merits, or which he 
has unsuccessfully urged as ground for opening a decree pro 
confesso. 


6. The mere commencement of an action of ejectment by a purchaser 
at a judicial sale is not of itself sufficient to bar the court decree- 
ing such sale from putting him in possession of the property 
purchased, by a writ of assistance against a party to the decree. 

7. After answering a petition for a writ of assistance, and a hearing om 
the merits, and an order granting the writ, the defendant therein 
cannot object for the first time in the appellate court to the 
form of the application for the writ. 


8. Upon reference to a master in a partition suit, after a decree pro con- 
Jesso, it is sufficient if he traces the title to acommon source. 


9. A subpona issued upon a bill for partition of lands should state 
that the bill is filed for partition, but need not contain a descrip- 
tion of the premises. 


10. After a voluntary appearance by a defendant to a bill for partition, 
he can take no advantage of any defect in the subpoena, or in the 
service or return thereof. 


11. Where, in a suit for partition of lands, a defendant is not a resident 
of the circuit in which the suit is instituted, or where he is un- 
known, or where his place of residence is unknown, and an or- 
der to appear and plead is made, and it or notice thereof is pub- 
lished, such order or notice must contain a description of the 
premises sought to be partitioned. 

12. All questions arising upon or as to equitable titles should be dis- 
posed of in a partition suit by the court of equity in which the 
bill is filed. 

13. A bare denial of a complainant’s legal title in a partition suit was 

never, an obstacle to the court of equity proceeding with the 

cause, nor sufficient to necessitate such court to wait till the title 
should be settled at law, but it was necessary for a defendant 
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claiming title in himself or disputing that of the complainant, to 
set out in his answer his own title or show wherein the complain- 
ant’s was defective, so that, if it appeared from the showing 
that there was no valid legal objection to complainant's title, the 
court of equity could proceed with the partition. The same rule 
will obtain under the partition statute of Florida in a case where 
a court of equity cannot settle the legal title. 


14. An application by a defendant to open a decree pro confesso will not 
be granted unless he show both reasonable diligence and a meri- 
torious defence. 


Appeal from the Circuit Court for Duval County. 


Mrs. West and her husband filed their bill for partition 
in chancery, against Mrs. Keil, Mrs. Falana, and Mrs. 
Peters and her husband. 

The subpeena which issued on the bill in March, 1884, 
does not state “that the bill is filed for a partition of 
lands,” as required by section 3, page 802, McClellan’s Di- 
gest. On the return day in April the appellant appeared 
to the suit. The other defendants answered the bill, ad- 
mitting its statements to be true, and expressing a willing- 
ness to submit to such decree of partition or sale as the 
court should make. 

The Circuit Judge made an order appointing a special 
master to take testimony and report. He accompanies his 
report with the testimony of Mrs. West, who deposes that 
Mrs. Petersand Mrs. Falana are her sisters, and Mrs. Keil 
is their mother, and that she, Mrs. West, is the Mary L. 
Sidberry mentioned in the deed from Hart’s executors, 
and that the premises named in the deed and bill are the 
same, and she is now occupying a portion of the same. 
The deed from Hart’s executors was introduced and read 
in evidence without objection. The master reports it to 
have been produced by Mrs. Keil on a subpcena duces tecum. 
It conveys the property in fee to the three sisters, and re- 
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cites that Mr. Hart sold the lot to James Sidberry for $150, 
to be paid on January 1, 1852, titles to be given when it 
was paid, and that Hart died on the 4th of September, 
1861, after Sidberry had paid $131, and that Sidberry, on 
the 31st of December, 1866, the date of the deed, assigned 
all his right and claim to the lot and money paid to the 
said three sisters, his daughters, and that they have paid 
$19, the residue of the price. The deed appears to have 
been recorded September 9, 1867, on the acknowledgment 
of one of the executors. On July 7, 1884, a decree was 
made by the Judge of the Third Circuit, acting on account 
ot the illness of the Judge of the Fourth Circuit, ordering 
and adjudging as follows: “ That the defendant, Jane Keil, 
having appeared, and having tailed to set forth any inter- 
est that she may have in said premises, and the evi- 
dence shown that she has no interest, that the said com- 
plainant, Mary L. West, and the defendants, Elizabeth R. 
Peters, and Laura V. Falana are each entitled to one-third 
part of the ‘ lot’ in fee simple.” It further decrees that a 
partition be made, and appoints three commissioners to 
make the same, and they are directed to assign to each 
party her share. The commissioners reported that the 
premises could not be divided without great prejudice to 
the parties in interest. 

There was, afterwards, July 14, 1884, a decree of sale 
rendered. 

On the 12th day of August, the appellant filed a petition to 
open and set aside the “final decree and decree pro confesso,” 
and to restrain allfurther proceedings under thesame,and for 
permission to come in and defend. It alleges that in 1850, 
she was the wife of said James Sidberry, and that Mrs. 
West, Mrs. Peters and Mrs. Falana are the children of such 
marriage; that in 1851 she and Sidberry made a verbal 
agreement with Hart for the purchase of the lot, and en- 
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tered thereunder into the possession of it; that she and 
her husband were very poor, so that she had to entirely 
support and provide for her family and children by daily 
labor, that her husband might go away and earn means to pay 
for said premises ; that by the hard labor and frugal savings 
of herself and her husband a part of the purchase money was 
raised and paid, when he, in the latter part of 1859, left 
home and went out of the State, the eldest child being 
about eight years old, and was not heard from tor several 
years, and was finally reported as dead. 

That during all the time after such desertion, she by hard 
work supported herself and children, and paid the taxes on 
the premises, “and has so continued to pay the same and 
support herself and remain in possession undisputed of said 
premises until now; she by her sole industry supporting 
her children until they married and moved away trom her 
to live; that by her own earnings she has improved and 
benefited the place during all said years; that after the 
desertion by her husband she, out of the savings of her own 
labor paid part'of the purchase money, and that finally, in 
1866, while he was still absent and reported dead, she paid 
out ot her own earnings to Hart’s executors the balance ot 
the purchase money, $19, and that they thereupon made a 
deed to the said children and delivered the same to peti- 
tioner, under the erroneous impression that they had the 
power so to do, and your petitioner, through ignorance of 
her rights therein, and without the advice of counsel, con- 
senting thereto.” At the date of said deed the eldest child 
was but 15 years old. That petitioner has remained in the 
undisputed and undisturbed possession of said land, and 
every part thereof, and control of the same, renting part 
thereof from time to time to different tenants thereon, and 
has rented and suffered at divers times since the respective 
marriage of said children, each of them to rent and dwell 
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upon part of the said premises, and complainant is now re- 
siding on part of said premises, as the tenant of petitioner, 
and by the permission and consent thereof. The petitioner 
admits that she received the subpcena to appear, and says 
that through ignorance ot her rights in the premises, and 
without the advice of counsel, she being too poor to employ 
the same, and having tried to do so, “ she appeared at the 
clerk’s office, whereupon said clerk entered her appearance 
in said cause as appearing in person;” that she hath but 
lately learned, since the making of the final decree, that 
“she need not and was not compelled to appear to the sum- 
mons, as the same was defective and void, and did not con- 
tain a description of the property, or state that the object 
of the suit was a partition” thereof. Wherefore, she says 
the appearance, made through mistake and ignorance, was 
void. That she again tried to employ counsel, and thought 
and believed she had succeeded, to represent her, and she 
gave herself no further concern until she received another 
summons, which she is now informed was to appear and tes- 
tify in said cause on behalf of complainant, at which she was 
greatly surprised, but she obeyed the same and surrendered 
the deed from Hart’s executors, “ which till that time had 
never been out of her possession and control ;” and she avers 
the same was done through surprise, mistake and ignorance 
of her rights and without consent of her said attorney. 
That seeing, a short time thereafter a notice of sale of the 
premises posted thereon, she, upon examination, found that 
a decree pro confesso and of sale had been rendered, and that 
the “ attorney employed, as she had supposed and believed, 
had, without any direct fault or neglect on his part, failed 
to attend to the same or represent her therein on account of 
a misunderstanding of the arrangements with her as to his 
services; neither to which as the wilful neglect of peti- 
33 
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tioner can the same be laid.”” She then alleges that within 
the last few days she has succeeded in employing counsel, 
and she avers, as she is advised and believes, that in the 
premises she has, and has at all times had, a most merito- 
rious defence. The grounds of defence are enumerated as 
follows : 

1. The court has no jurisdiction, the subpena not stating 
said suit was for partition, and 

2. The bill not setting up the fact that the complainant 
and defendants, other than petitioner, are the sole owners 
of the premises, further avers and admits that petitioner is 
in possession thereof and claims title thereto, and hence the 
bill is demurrable, as it shows imperfect title in them, and 
claim of title and possession in petitioner. 

3. The bill shows complainant and other defendants base 
their claim on the said deed, and that it is not evidence 
properly before the court; it not being properly proved 
shows no title in them. That there was no delivery of the 
deed to the grantees. That no power in the executors to 
make it was shown, but that the legal title to the premises 
rests in petitioner by long and continued possession thereof 
as aforesaid, and if not, the same still rests in the heirs or 
estate of Hart. 

4. There was no written agreement for the sale of the 
lot between Hart and Sidberry, or any persons. 

5. The decrees and orders made do not dispose of the 
title of petitioner or ot the other parties, but leave the same 
to the judgment or discretion of the commissioners. 

6. The commissioners did not qualify prior to acting. 
No rule or notice was served for making the decree of July 
15, decreeing a conveyance. 

7. Neither complainant nor the other defendants were 
ever in possession of the premises, or any part thereof, at 
any time, except as stated, as petitioner’s tenants, and by 
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her permission, leave and license. That she has paid taxes 
as stated, since 1857, except for the year 1878, when 
through want of means they were left unpaid, and the prop- 
erty was sold. She afterwards purchased the certificate 
and took a tax deed, which deed is duly recorded and bears 
date in March, 1884. 

She further says years after the desertion by and reported 
death of Sidberry she married one Keil, who is now and 
hath long since been dead, and she has been compelled to 
support herself by hard labor and the charity of her 
friends; and that said premises and the rent from them, all 
she possesses, as a home. That when she paid said last 
sum of money to said executors the amount was arrived at 
by computation with said executors on the amount already 
paid, and she therefore avers that in view of the premises 
she is alone the lawful owner of the same, or at farthest en- 
titled to an equitable share therein. 

On the same day that the foregoing~petition was filed, 
appellant filed also a petition for a rehearing, setting up 
that the final decree had not been enrolled, and the grounds 
upon which a rehearing was claimed. These grounds are 
substantially the same as those set up in the former peti- 
tion, and where they are not the same, and are of any 
weight, are covered by the opinion. 

The Circuit Court denied the petitions. 


The other facts are stated in the opinion. 
H. H. Buckman for Appellant. 


Randall, Walkers § Foster and F. F. L’ Engle ¢ Son for 
Appellees. 


Mr. Justice Rangy delivered the opinion of the 
court: 
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I. The bill asserts that Mrs. West, who is, with her hus- 
band, the complainant, and her two sisters are seised in tee 
each of one-third undivided interest in the land, by deed 
from the executors of I. D. Hart, and that no one else is in 
fact interested in the property, yet that Mrs. Keil, a defend- 
ant, “claims to have some interest therein and to be in pos- 
session of said premises,” yet she “ refuses to set forth her 
interest or to join in partition.” Profert of the deed is 
offered. ‘The bill prays that Mrs. Kiel and the other de- 
fendants may be required to answer, and that the shares be- 
longing to any of the parties may be ascertained and settled 
and a partition made and for general relief. Under our 
statute the bill may be filed by “tenants in common, joint 
tenants or coparceners, against their co-tenants, coparceners 
or others interested in any lands to be divided.” Mrs. Keil 
was made a party, evidently to give her an opportunity to 
disclose her interest and have it allotted to her or protected. 
If she had no interest her presence could harm no one. It 
she had an interest unknown to the complainants she had 
an opportunity to make it known; and upon its being set 
up the court could have adjudicated it, or sent the 
question to a court of law, if it had been such as a court 
of equity cannot dispose of under our statute. It might 
have been that she had even an undivided interest by con- 
veyance trom one of the sisters, and that it was unknown to 
complainants. 

The bill does not allege that Mrs. Keil is in possession. 
Its statements given above are sufficient as to the possession 
of Mrs. West, and her sisters, to give the court jurisdic- 
tion. Freeman on Cotenancy, $485. In Jenkins.vs. Van- 
Schaack, 3 Paige, 242, cited for apppellant, it is held that 
it is not necessary to allege in the bill that complainant is 
in possession of the premises, as that fact is presumed from 
the allegation, that thepartiesare eised in common. Hitch- 
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cock vs. Skinner, 1 Hoftman, C. R.; Godfrey vs. Godfrey, 
17 Ind., 6; 8 Pick., 375. In Miller vs. Dennett, 6 N. H., 
109, the petition tor partition alleged that Miller was seised 
in fee of an undivided fourth part, and Mrs. Pickering of 
another fourth part undivided, ot the land. It was proved 
that the land had, in 1795, been conveyed in fee to John 
and William Miller, who went into possession. In 1813 
John died leaving J. H. Miller and Mrs. Pickering as his 
irs, but such heirs had never been in possession, and it 
was contended by respondents that they must resort to a 
writ of entry. Survivorship among joint tenants had been 
destroyed by statute, asin Florida. It was held that in or- 
der to sustain a petition for partition it is not necessary that 
the petitioner should be in actual possession. ‘“ In this 
case” says the opinion, “ it does not appear that the peti- 
tioner had ever been actually ousted, and among cotenants 
the possession of one is the possession of all until an actual 
ouster isshown. There is no foundation for this objection to 
the petition.” In the case at bar there is proof that Mrs. 
West is actually occupying part of the premises. The con- 
tention that the bill alleges that Mrs. Keil is in possession 
under a claim of title adversely to complainant and her 
sisters is not supported by reading the bill. All it admits is 
that she claims to be in possession, but not such a posses- 
sion as amounts to an ouster of Mrs. West or her sisters. 
It does not admit that she claims any interest adverse-to 
their right of partition. We do not say that a bill which 
shows, in compliance with the rule in such cases, that a de- 
fendant is in posssssion of the premises claiming them ad- 
versely to complainants would not oust the equitable juris- 
diction no; such case is before us, and in its absence we say 
nothing. 34 Mo., 522; 2 Stockton, 277. When one in 
possession under a tenant in dower held over after death 
and purchased the shares of some of the reversioners, and 
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continued in the exclusive possession, but without mani- 
festing an intention to oust the other reversioners, it was 
held, in Lipscomb vs. Root, 8 Pick., 375, that his posses- 
sion was according to the title, and that the latter rever- 
sioners might maintain partition. “It is only when actu- 
ally ousted,” says Parsons, C. J., “or when there is an 
avowed adverse possession that one claiming to be a tenant 
in common is driven to an entry or an action for possession 
before he can have partition.” In Barnard vs. Pope, 14 
Mass, 437, an actual corporal seisin is held not to be neces- 
sary to maintain partition, and it is said “‘it is true that by 
the common law and English statutes the writ of partition 
cannot be maintained by one tenant in common who is 
disseised, not even if the disseisin be by a cotenant. But 
every dispossession does not amount to a disseisin, espe- 
cially by tenants in common. For the possession of one is 
the possession of all, unless by an actual ouster or an ex- 
clusive pernancy of the profits against the will of the oth- 
ers one shall manifest an intention to hold the land by 
wrong, rather than by the common title. But without such 
overt acts or a sale and exclusive possession for over twenty 
years, so that the right of entry shall be gone, disseisin is 
not to be presumed.” There is certainly nothing in this bill 
or in the record which shows any such exclusive pernancy 
of profits, or overt acts or actual ouster, or adverse holding 
for seven years, or other particular period, nor does the bill 
show anything inconsistent with complainant’s actual 
seisin, but on the other hand it alleges everthing necessary 
as toseisin. 6 N. H., 109; 3 A. K. Marshall, 280. The 
case of Gravier vs. Ivory, 34 Mo., 522, illustrates how far 
@ bill must go to show adverse possession. 

It is objected that the bill does not set out sufficiently 
the respective titles and shares or portions of the parties, 
and how they hold the same. It does seem to us that upon 
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any fair construction of the bill, the complainants have set 
forth, as shown by the statements given, to the best of 
their knowledge and belief the names of all the owners, 
and others interested, the quantity and proportionate share 
claimed by each and all other matters necessary to enable 
the court to adjudicate fully upon the rights and interests 
of the parties, and also how their title was acquired. When 
complainants state positively who are the owners, and set 
out their interests and title, and that no one else has any 
interest, yet that one person claims an interest, but she re- 
fuses to disclose it, and swear “they have read the foregoing 
bill, and know the contents thereof and know the same to 
be true,” we think it is going very far to assume that 
something within their knowledge and belief is withheld. 

II. It is claimed that the subpmna is defective in not 
containing “a description of the premises,” and not stat- 
ing that the suit was for partition. The statute does not 
require that the subpcena shall contain a description of the 
premises. When the defendant is not a resident of the circuit 
in which the suit is instituted, or is unknown, or his place 
of residence is unknown, it requires that an order to ap- 
pear and answer shall be made and that “such order or 
notice of the same” shall be published and contain a deserip- 
tion of the premises. It is, however, true, the statute pro- 
vides that the subpeena shall “ state that the bill is filed 
for partition.” This subpcena is defective in not so stat- 
ing. This defect, like the omission of the officer, to show 
the original at the time of delivering a copy to Mrs. Keil, 
has been made immaterial by her voluntary appearance in 
the cause and the entry of such appearance by the clerk. 
There is nothing in the record to suggest that her appear- 
ance was other than purely voluntary, or that any attempt 
was made to mislead her. It is too late to discuss defects 
in such process or in the service or return thereof after its 
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commands have been voluntarily complied with. 13 Fla., 
361, 574. 

III. We do not gainsay the doctrine that a complainant 
can take no decree against a defaulting defendant except such 
as his bill will sustain. If it stutes no case he is entitled to no 
decree. Suffering a decree pro confesso is an admission of 
the facts which are well pleaded, but the decree does not 
aid or supplement a bill which does not state a good cause 
of action. Baldwin vs. Stribling, 21 Fla; 25 LIils., 266; 
40 Ala., 446; 2 A. K. Marshall, 123. 

In Lease vs. Carr, 5 Blackford, 353, (referred to in Shaw 
vs. Parker, 6 Blackford, 345, cited by appellant’s counsel,) 
under a statute so general in its provisions as to be re- 
garded by the court as continuing the usual rules of equity 
as to the case to be stated by a bill of partition, it was 
held that the petition should have shown the nature and 
extent of the interest of the petitioner in the land, and that 
he held in common with the defendants; that it should 
have stated their interest in the premises so tar as it was 
known to the petitioner. “On these points,” say ihe court, 
“the petition is silent. It merely requests the appointment 
of commissioners to decide the land designated in the no- 
tice, between the petitioner and George Lease and the un- 
known heirs of William Lease, deceased.” It cannot be 
claimed that the bill in question has any such aggravated 
imperfections. In Godfrey vs. Godfrey, 17 Ind., 6, there 
were several defendants, and it was alleged in the petition 
that the ancestor left children and grand children to whom 
the land descended one of them being the petitioner, and 
the other being among the defendants, and that two other 
defendants each claim to have title to the land or some 
part thereof, but that the nature of their claim and title 
and the amount of their respective interests the petitioner 
did not know, nor did he know whether they had an inter- 
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est or not, but they, as petitioner was informed, pretend to 
have an interest, and are hence made defendants. As to 
one of them, who filed a demurrer, the court say: “ It is 
alleged that he claimed title, and the proceedings would 
bar him unless he came in and set up his claim if he had 
any. Instead of demurring we think he should have set 
up his claim to the land if he had any.” Without say- 
ing that our statute is as broad as that of Indiana, we 
however think the statement of the bill, as given hereto- 
fore, sufficient to support a decree pro confesso, and a final 
decree consequent thereupon adjudicating that the daughters 
were seised in fee each of one-third of the premises. 

IV. It is contended that there was no proof of title be- 
fore the master. Assuming that Mrs. Keil had the right 
to appear before the master and require final proof of the 
deed, it is a fact that though she produced it, in compliance 
with a subpeena duces tecum, and it was read in evidence, 
she made no objection either as to the proof of its execution 
or as to the non-production of the last will and testament of 
Hart. It is too late to except for the first time after the 
case reaches this court. Simmons vs. Spratt, 20 Fla., 496; 
Emerson vs. Ross, 17 Fla., 125. The production of deeds 
in cases of partition is not unusual. 2 Daniel Chy. Pl. & 
Pr., 1154. 

In Hamilton vs. Morris, 7 Paige, 39, a partition suit 
where a decree pro confesso was taken against unknown 
owners of certain undivided shares of the premises, it was 
held that the master should require the complainant to pro- 
duce abstracts of his title as a tenant in common in the 
premises, and to trace it back to the common source of title 
of the several tenants in common, and that the master 
should, as far as practicable, give an abstract of the con- 
veyance of the several univided shares or interests of the 
parties from the time the several shares were united in one 
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common source. Assuming that Mrs Keil can require it, 
we see that the master had proved the title from the com- 
mon source, by evidence found in her possession, and as to 
the introduction ot which she made no objection. It is 
the very title for which she claimed to have paid part of 
the purchase money and admits having received the deed 
of conveyance. She says, in a petition in the record, that 
if the title is not in her it is in Hart. 

The testimony taken by the master shows that Mrs. West 
occupies part of the premises, and nothing as to any ad- 
verse holding. 

V. The decree of partition sufficiently passes upon the 
rights of all the parties, and decrees to those entitled a sep- 
arate share, as warranted by the bill and proofs, and does 
not leave this to the judgment or discretion of the com- 
missioners. It decrees that appellant failed to appear and 
set forth her interest and that the evidence shows she had 
none, and that each of the three sisters is entitled to a third 
part in fee simple, that partition be made, and appoints 
commissioners to make it and to assign to each her share. 
No more is essential. 

VI. The commissioners’ report under the decree of par- 
tition bears date July 9th, 1884, and the affidavit required 
to be made by them before acting is dated the next day. 
The report states that they took the oath before going on 
the premises, and examining the same, and there is an affida- 
vit of one of the commissioners, which was used on the mo- 
tion to open the decree, stating that the report was drawn 
by him, and that it is erroneously dated the 9th instead of 
the 10th, and that their duties were performed after they 
qualified. We conclude that the oath was taken before 
they acted. 

VIL. We see nothing in the record to relieve the appel- 
lant from the imputation of laches in the matter of answer- 
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ing the bill. She says she received the subpoena to appear, 
and that, “through ignorance of her rights in the premises, 
and without the advice of counsel, she being too poor to 
employ the same, and having tried to doso,” she appeared; 
that she hath lately learned, since the making of the final 
decree, that she was not compelled to appear as the sum- 
mons was defective as previously indicated ;, upon which 
account she says her appearance made through ignorance 
and mistake was void. That she again tried to employ 
counsel to represent her, and believed and thought she had 
succeeded, and she gave herself no further concern until she 
received another summons, which she is now informed was 
to appear and testify on complainant’s behalf; that at this 
she was greatlv surprised, but she obeyed the same and sur- 
rendered the deed ; all of which she says was done through 
surprise, mistake and ignorance and without the consent of 
her “said attorney.” After this she says she saw a notice 
of sale posted on the premises, when she found upon exam- 
ination that a decree pro confesso and of sale had been ren- 
dered, and “that the attorney employed, as she supposed 
and believed, had without any direct fault on his part failed 
to attend to the same and represent her therein on account 
of a misunderstanding of the arrangements with her as to 
his services ; neither to which as the wilful neglect of peti- 
tioner can thesame be laid.” She then alleges that she has 
within the last few days succeeded in employing counsel. 
The fact that she did not understand the summons to be 
defective is no reason for avoiding her appearance, nor does 
it excuse her tor not answering. By appearing she seems 
to have understood what the summons required. There is 
nothing to show that she learned its requirements other- 
wise than from the paper itself. To have so learned then 
she must have read it, which shows some intelligence. 
Her general assertion of want of intelligence is not eorrobo- 
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rated by anythingintherecord. Mere poverty is not ground 
for opening a default, and her poverty is, to say the least, 
questioned, and is not alleged to be a source of any trouble, 
when, after appearing, she again tried to employ counsel, 
and believed she had succeeded in doing so. It is evident 
that she relieves the attorney she may have tried to em- 
ploy trom any charge of direct fault (but herself only of 
wilful neglect) so far as his not acting is concerned. It 
would be a fruitless effort to attempt to show by anything 
in this record who the attorney is, what her efforts to em- 
ploy him really were, why she “supposed and believed” he 
had been employed, what her arrangements with him really 
were, and what or wherein the misunderstanding was. Her 
action in obeying the summons to testify, and surrendering 
the deed, does not indicate that she was ignorant or mis- 
taken as to its requirements,even if she was surprised at it. 
We see nothing of which the appellant can complain to be 
“laid at complainants’ door.” They have done nothing 
savoring of sharp practice or wrong upon her. There is no 
sufficient excuse for her neglect of her rights, if she had any, 
and her failure to answer the bill. 20 Fla., 235. 

Moreover, we do not think she has exhibited in her peti- 
tion such a meritorious defence as would justify opening the 
decree had she shown due diligence. 

It was never sufticient in a case of this kind for the de- 
fendant to merely deny the complainant’s title. He had to 
answer the bill, and if he proposed to set up a title adverse 
to complainant, or to dispute complainant’s title, he had to 
discover his own title or show wherein the complainant’s 
title was deficient. The titles being spread upon the plead- 
ings, if the court could see that there was no valid legal ob- 
jection to complainant’s title, there was then no reason why 
the court should not proceed to order partition. When the 
statement of the title showed a disputed or doubtful legal 
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title, the court could dismiss the bill, and send the com- 
plainant to law or maintain the bill till a court of law had 
settled the title. Where the title was equitable the court 
of equity could always settle it. Lucas vs, King, 2 Stock- 
ton, 277; Coxe vs. Smith, 4 Johnson’s Chancery R., 271. In 
Street vs. Benner, 20 Fla.,700, it is held that although a court 
of equity is not the proper tribunal for trying the legal title 


" to lands, yet by the statutes of this State, regulating pro- 


ceedings in partition where the bill shows the court has 
jurisdiction, and the complainant’s title is put in issue by 
the defendant’s pleadings, the court is authorized to ascer- 
tain and adjudicate the rights and interests of the parties, 
and decree a partition, if it shail appear that the parties are 
entitled to the same without requiring the legal title to be 
first tried in a court of law. “The plain meaning of the 
statute,” says the court, “seems to be that all proper issues 
made in a suit for partition of lands should be tried and de- 
termined by the court in which the proceeding is com- 
menced, and according to its rules, and whatever investiga- 
tion is necessary to enable the court to adjudicate the rights 
and interests of the parties may be conducted by it. Hav- 
ing the power the court should exercise it.” 

Barring the effect 01 our statute, it must be that a party 
in default would be required tv make as good a showing 
as to the legal title to open a decree, as was necessary to send 
the case to a court of law; and, under the statute and the 
above decision of this court, the showing as to merits must 
be of facts constituting a defence and in a distinct and satis- 
factory manner. Taking her own statements, she and her 
husband entered into possession under an arrangement of 
purchase from Hart, whose title she cannot deny having 
recognized it in 1866, when she claims to have paid the bal- 
ance of the purchase money. The deed isdated December 
31st, 1866, and there is no room for her to claim an adverse 
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holding against Hart’s title prior to this time. Here the 
rights of the daughters begin. It is trueshe says the deed 
was delivered to her by the executors, “ under the erro- 
neous impression that they had the power to do so,” she 
“ through ignorance of her rights therein, and without the 
advice of counsel, consenting thereto.” She could not have 


been ignorant then that she had paid part of the purchase , 


money, and she makes no pretence that she did not know 
to whom the deed was made, or that she did not intend 
and consent that it should be made as it was, and vest the 
property in her daughters, for their exclusive benefit ; or 
that she did intend it should vest in them as a trust for 
her benefit. She does not inform us what part of the pur- 
chase money over the $19 paid out of her earnings was paid 
by her. It is very difficult to believe that it was not her 
intention that the deed which she has always held and is 
recorded should vest the property in her daughters for their 
benefit, particularly as after the lapse of eighteen years, she 
does not deny it. It is tov late to construct a trust now. 
She does not show that the deed was taken during her sec- 
ond marrriage, but says that it was while Sidberry, her first 
husband, was absent and reported dead. If she is to be 
treated as a feme sole on account of his absence, then she 
could do as she pleased with her earnings, but if she could 
not be so treated, her earnings are not her separate property, 
4 Otto, 580, even if it be that an investment of separate 
property by a married woman in the name of her children 
does not of itself presume an advancement to them. 

The statement that she has remained in the undis- 
turbed and undisputed possession of the land, and in con- 
trol of the same, renting part thereof from time to time to 
different tenants, does not show that she ever disputed or 
disturbed the rights of her children, or ever brought home 
to them the fact that she, their mother, who had received 
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in their infancy their title deeds, and had occupied the 
land with them, and managed it for them, claimed it or its 
rentals in opposition to them. The assertion that she has 
rented and suffered at divers times since the respective 
marriages of the children each of them to rent and dwell 
upon part of the premises, and that complainants are now re- 
siding on part of the premises as her tenants, is not a dis- 
covery of title by “adverse possession” against the 
daughters; to say the most of it, it is a very loose way of set- 
ting up an acknowledgment by the children of her as 
their landlord. The terms and conditions of their occu- 
pancy, if set out, might lead to a very different conclusion 
than that their relation was one of landlord and tenant. 
Tne facts constituting her defence, if she has any, do not 
distinctly and satisfactorily appear. 20 Fla., 236. 

The fact that while in possession under the circumstan- 
ces stated, she permitted this property to sell for taxes, 
and holds a tax deed, creates no title against the daughters. 
Being their mother and having so long acted really as their 
trustee and protector, she cannot be permitted to thus sud- 
denly assume a hostile attitude and deprive them of their 
property. Bur. on Tax., 352; Blake vs. Howe, 15; Am. 
Decisions and note; 33 Cal., 408 ; 38 Cal., 216; 24 Mich., 
360. There is nothing to show what amount has ever been 
expended on the property or what rentals she has received. 

VIII. There was a decree of sale, and a sale thereunder, 
and the deed was made to Hildebrandt, on the order of 
L’Engle, to whom property was knocked off. The sale was 
confirmed. Hildebrandt files a petition stating, among 
other things, that the deed was made to him, and that the 
appellant is in possession of the property, and refuses to 
deliver the possession thereof to him, and praying for a 
writ of assistance directing the sheriff to remove her and 
put him in possession. Appellant answered, alleging in 
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general terms that she is the owner of the premises by ti- 
tle paramount to the purchaser at such sale, and has at all 
times been in the undisputed possession, management and 
control of the premises ; that her title is by actual, peace- 
able and quiet possession, adverse to all persons for more 
than seven years, i. ¢., from the year 1859 ; during which 
time she has cultivated it, built upon it, and kept it 
fenced, and setting up also her tax deed of March 17,1884, 
and alleging that Hildebrandt has commenced an action of 
ejectment which is still pending. There was due notice of 
the application, and the Chancellor granted the writ. 

The appellant was not entitled on this application to re- 
new the contest as to her title, which had been disposed ot 
by the order on her petition, if not by the former decrees 
in the cause. The answer was a waiver of any informality 
as to the proceedings to obtain the writ. We donot mean 
to say, however, that they were not apt and suflicient. 
Wesee no reason why the writ should not have been granted. 
4 Johnson’s Chancery R., 608 ; 82 IIl., 22;13 N. J. (Eq.), 
220; 1 H. & J., 187; 14 N. J. (Eq.), 38; 13 Ibid., 227; 
Hopkins, C. R., 422. The mere commencement of the 
ejectment did not oust the court of equity of its jurisdic- 
tion or bar the remedy. 82 II].,22. Not even an election 
of remedies was asked for. 

We have found it unnecessary to consider the pleadings 
and testimony in behalf of the appellees on the motion to 
open the decrees. They are, however, not comforting to 
appellants. 

What we have said practically disposes of the petition 
for a rehearing. 

The decrees and orders appealed from are affirmed. 
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Joun W. Pau, APPELLANT, vs. WitLIAM L. FRigrson 
ET AL., APPELLEES. 


1. A vested remainder in land isa fixed interest in one person to take 
effect in possession after a preceding estate of another person 
therein is determined. 

2. When the right to the remainder interest in an estate depends upon 
some future event, which may or may not happen, it is a contin- 
gent remainder. 

8. A. executed to B. a deed of trust for the following purposes: ‘‘ For 
the sole and separate use, profit and enjoyment of my said wife, 
Martha B. Frierson, subject to her entire control and manage- 
ment for and during her natural life, and at her death the said 
property shall be divided equally among such of her children by 
me begotten as she may leave surviving her, the child or children 
of a deceased child to take that portion to which its parent 
would have been entitled ;°’ Held, (a.) That the language crea- 
ted a contingent remainder, dependent upon survivorship. (d.) 
That the ‘‘children of a deceased child,’’ upon the decease of the 
parent, who was one of the children of the grantor described 
above, had the same contingent interest as the deceased parent. 


4. A person, though not a party toa suit, but having an interest in the 
subject matter thereof, may bring a bill to review the decree in 
said suit if his interest is affected by said decree. 


5. A suit by John W. Paul, next friend of Esther J. Paul, a minor, is 
not a suit in the name of the minor. It should be Esther J, 
Paul, by her next friend, John W. Paul. 

Appeal from the Circuit Court for Hernando county. 


Judge Walker, of the Second Circuit, sat in place of Mr. 
Justice Raney, disqualified. 


The facts of the case are stated in the opinion. 
John A. Henderson and T. L. Clarke for Appellant. 


A. Paterson for Appellees. 
34 
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Tue Cuter Justice delivered the opinion of the court: 


This is a bill of review brought by John W. Paul in his 
own behalf, and as next friend for his infant daughter, 
Esther J. Paul, against William L. Frierson and Martha 
B, Frierson, Jacob B. Mickler and W. J. Barnett, of the 
county of Hernando, to review a decree in chancery ina 
suit wherein the said William L. Frierson and Martha B. 
Frierson were complainants, and Jacob B. Mickler and W. 
J. Barnett, as next friend for Esther J. Paul, were defend- 
ants. 

The original bill by said Frierson and wife against said 
Mickler and Barnett sets forth the following facts: That 
said William L. Frierson, by deed, conveyed certain lands 
in said county of Hernando to Jacob B. Mickler, in trust 
for certain persons therein named. The following isa copy 
of said deed : 

Exhibit “ A,” Copy of Trust Deed. 
Tue State or FLoripa, 
Hernando County. 

Know all men by these presents, that I, William L. 
Frierson, of the said county and State aforesaid, for and in 
consideration of the natural love and affection which I have 
and do bear for my wife, Martha B. Frierson, and also in 
consideration of the sum of ten dollars to me paid by Jacob 
B. Mickler, of said county and State aforesaid, have granted, 
bargained, sold and delivered, and by these presents do 
grant, bargain,sell and deliverunto the said Jacob B. Mickler 
all that piece, parcel and tract of land lying and being in 
section one (1), in township twenty-three (23), south of range 
nineteen (19), east, containing 400 acres, more or less, situ- 
ated west of the Tampa road, and running north through 
the Choccochattee prairie; also all my stock of cattle, horses 
and hogs, with their future issue and increase (saving and 




















JUNE TERM, 1885. 





John W. Paul v. William L. Frierson—Opinion of Court. 








excepting three head of cattle), one buggy and two-lorse 
wagon, one cast iron sugar mill and a boiler holding sixty 
gallus, one corn sheller, and also all my household and 
kitchen furniture. To have and to hold the said property, 
with all and singular the rights, members, hereditaments 
and appurtenances to the same belonging, or in anywise in- 
cident or appertaining unto the said Jacob B. Mickler, to 
and for the following uses, intents, trusts and purposes, that 
is to say, for the sole and separate use, profit and enjoyment 
of my said wife, Martha B. Frierson, subject to her entire 
control and management, for and during the term of her 
natural life, and at ber death, the said property (both real 
and personal), together with the increase of the said person- 
alty, shall be equally divided among such of her children 
by me begotten as she may leave surviving her, the child 
or children of a deceased child to take that portion to which 
its parent would have been entitled. 

And I do hereby bind myself, my heirs, executors and 
administrators to.warrant and forever defend all and singu- 
lar the said property and premises unto the said Jacob B. 
Mickler, trustee as aforesaid, against me and my heirs and 
all persons whomsoever lawfully claiming or to claim the 
same or any part thereof. 

The bill alleges that on account of age neither Frierson 
nor his wife are able to cultivate said lands or to derive any 
income from them, and have been compelled to abandon 
and move oft of said lands. That they have not been able 
to rent or lease said lands, and since their abandonment of 
them the buildings and fences have gone to waste, and that 
said lands have become an expenseand burden. The prayer 
of the bill is, that the said lands may be sold by the order 
and under the direction of the court, and the proceeds of 
such sale be reinvested by the said trustee with due regard 
to the interest of Mrs. Frierson and said Esther J. Paul. 
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The answer of Jacob B. Mickler, trustee, and of W. J. 
Barnett, as guardian ad litem, admitted the facts set forth 
in the bill to be true, and support the same by some volun- 
tary statements as to the manner in which the land had be- 
come an expense and burden. The court rendered a decree 
in accordance with the praycr of the bill. The first ques- 
tion that arises is as to the right of John W. Paul to bring 
this bill of review. He was appointed guardian ad litem 
for Esther J. Paul, but took no steps in her behalf, and an- 
other guardian was appointed for her by the clerk, who 
filed an answer and was treated by the court as her guardian 
ad litem. 

Paul never appeared nor filed an answer, nor assumed to 
act under the appointment, and was not a party to the de- 
cree. 

The next inquiry is, did he have any interest in the land 
in his own right that would enable him to bring a bill to 
review the orignal decree. 

It is claimed by the counsel for appellant that the deed 
of trust from William L. Frierson to Jacob B. Mickler, as 
trustee, granting out of the land in question a life estate to 
Martha B. Frierson, his wife, and remainder to such of the 
children of said William L. and Martha B. Frierson as she 
might leave surviving her, conveyed to their daughter then 
living, and who was the wite of said Paul, a vested remain- 
der in said land. That by the death of Mrs. Paul, leaving 
three children, two of whom subsequently dying, said Paul, 
by the statute of descent, became a two-thirds owner of 
said vested remainder. 

The language of the deed of trust relating to this is as 
follows: “ ‘For the sole and separate use, profit and enjoy- 
ment of my said wife, Martha B. Frierson, subject to her en- 
tire control and management for and during tie term of her 
natural life, and at her death the said property, both real 
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and personal, * * * * shall be equally divided among such 
of her children by me begotten as she may leave surviving 
her, the child or children of a deceased child to take that 
portion to which its parent would have been entitled.” 

A vested remainder is a fixed interest to take effect in 
possession after a particular estate is spent. If it be uncer- 
tain whether an estate or use limited in futuro shall ever 
vest, that use or estate is said to be in contingency. 4th 
Kent, 202. 

It is the uncertainty of the right of enjoyment and not 
the uncertainty of the actual enjoyment which renders a 
remainder contingent. 4 Kent, 208, n. 

The language in the deed in our opinion gave to Mrs. 
Paul a contingent remainder. There are no words in it 
which will justify us in construing it as vesting a present 
fixed right with only the time of actual enjoyment as un- 
certain. On the contrary, the right is uncertain and de- 
pendent upon this contingency: which one of two events, 
both of which must inevitably occur in the future, should 
precede the other in point of time. 

The remainder was not to take effect either as to right 
or possession until the death of Martha B. Frierson. 

Two things were necessary to determine the right—the 
death of Mrs. Frierson, and the fact that Mrs. Paul was 
living at the time of her death. It was uncertain whether 
the right to the estate would ever vest in Mrs. Paul, and 
this uncertainty made her interest in it contingent. 

See Kent’s Commentaries, Vol. 4, 202; Hurlbert vs. 
Emerson, 16 Mass., 241; Onley vs. Hull, 21 Pick., 311. 
The provision in the deed of trust, that the child or children 
of a deceased child should take that portion to which its 
parent would have been entitled, had no other purpose or 
effect than that the children of the deceased child should 
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be entitled to the same estate that their parent might have 
enjoyed in case he or she had lived. 

It cannot be claimed that their rights were other than 
those of the deceased parent, or that a remainder which 
had never vested in said parent should by that parent’s 
death become vested in them, without its being so provided 
in the deed of trust. Our conclusion is, that Paul was not 
a party to the suit, nor did he have any interest in the prop- 
erty conveyed by the deed of trust. He had no right to 
bring a bill to review the decree. 

The bill is brought by John W. Paul, in his own behalf, 
and as next friend of his infant daughter, Esther J. Paul. 

Esther J. Paul having been a party to the original suit, 
and having a contingent remainder in the estate, had the 
right to bring a bill of review. But is this suit brought 
by Esther J. Paul? It should have been brought directly 
by her and in her name. In Sanderson’s Admrs. vs. San- 
derson, 17 Fla., 820, this court said under the statutes of 
this State, as well as under the general rules of chancery 
practice, a suit in chancery by an infant is brought in //s 
or her own name through his or her next friend. 

This bill is not brought by Esther J. Paul, in accordance 
with our statute, or the decisions of this court, and the bill 
must be dismissed, but without prejudice to the rights of 
said Esther J. Paul. 

Decree affirmed. 
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JoNATHAN C. GREELEY, APPELLANT, vs. FANNIE B. PEr- 
CIVAL AND HER Hussanp, A. K. Percrva, APPELLEES. 


1. Where a deed of assignment distinctly directs that the proceeds of 
the property of the assignor shall be applied, first to the pay- 
ment of certain preferred creditors in full of their debts in the 
order in which they are named, and the assignee named in said 
deed 4s the first preferred creditor, and accepts the trust and en- 
ters upon the discharge of its duties, he is not entitled to com- 
pensation for the care and management of the assigned property 
if there is nota sufficient amount of the proceeds thereof to pay 
said preferred creditors in full. 

2. When a paper purporting to be an assignment by a failing debtor 
for the benefit of his creditors is admitted in evidence in a cause 
on trial between A. & B., and no objection is made to it by either 
party as being effectual for the purposes mentioned therein, and 
said paper in another suit between C. and D. on a subsequent 
day of the same term of the court, in which the suit between A. 
and B. was determined, was held by the court to be void on its 
face, such judgment of the court that said paper was of no legal 
effect, is not a good ground for granting a new trial to B. in the 
suit between him and A. 

8. In a suit by a preferred creditor in a deed of assignment against the 
assignee, for a debt due him from the assignor, it is not error to 
refuse to allow the assignee credit for fees of an attorney em- 
ployed by him as assignee, when he offers no proof that the 
amount charged by said attorney was a fair and reasonable charge 
for the services performed, or that the services of said attorney 
were necessary for the protection of the trust property, and not 

, } caused by his own failure to perform the trusts in the assign- 

ment. 


Appeal from the Circuit Court for Duval county. 
The facts of the case are stated in the opinion. 
R. B. Archibald for Appellant. 

A. W. Cockrell g¢ Son for Appellees. 

















536 SUPREME COURT. 








Greeley v. Fannie B. and A. K. Percival—Opinion of Court. 








THE Cuter-Justice delivered the opinion of the court: 


Fannie B. Percival and A. K. Percival, her husband, 
brought suit in the Circuit Court of Duval county against 
Jonathan C. Greeley, Assignee of John W. Howell, tor 
money claimed to be due her from said Greeley as a pre- 
ferred creditor in the assignment from Howell to Greeley. 
Said Howell, by deed in writing, dated 20th day of Janu- 
ary, A. D. 1883, assigned all his property to said Greeley 
for the benefit of his creditors. In said deed of assign- 
ment are the following clauses directing how and to whom 
payment should be made, “* * * * and apply the 
proceeds as follows: First. To the payment of the fol- 
lowing named creditors in full of their several demands in 
the order in which they are named herein: 


dan ois eA ae Schnee ead ccaema me Re bee oc $5,000 
i i, vnipnccteitestmbhi obs thedesenetéibhies-tae ae 1,000 
AREER er ea ee oye Pe 500 
CY Bie CAIs occcccccccccccncccccescescccencoescccess 200 
PE Ee WUE adds S6ensesceccceceseeisenccenssoeseseesse 500 


To pay all costs and charges of these presents and lawful expenses 
of executing the trust hereby enacted.”’ 


On the trial of the cause the defendant therein introduced 
J. C. Greeley as a witness, “and offered to prove by said 
witness the amount of compensation which he claimed to 
be due him, the said J. C. Greeley, as assignee of said 
Howell, for the trouble, care and management of the said 
trust, created by said deed of assignment, and further of- 
fered to prove by evidence of said witness that upon the 
payment of said compensation to him, the said defendant, 
for his care and management of said trust, together with 
the said attorney’s fees and payment of the preferred cred- 
itors in the order of their priority, there would remain of 
the amount of money which had come into his, the defend- 
ant’s hands, as assignee, only about two hundred and thirty- 
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two dollars with which to pay the last named preferred 
creditor, Fannie B. Percival.” 

To the introduction of this evidence the plaintiff objec- 
ted “on the ground that the said defendant was not enti- 
tled to any compensation for his care and mangement of 
said trust, at least until the preferred creditors were paid 
in full.” 

The court sustained the objection and defendant excepted. 

The assignment provides first, that certain named credit- 
ors are to be paid in full and in the order of priority as 
named. Greeley’s name heads the list of these preferred 
creditors, with a debt more than twice the sum due all the 
other preferred creditors. He accepted the trust as assignee 
and entered upon the discharge of its duties. The provis- 
ions of that trust required him to apply the proceeds of 
the property of Howell to the payment of certain debts in 
full, his own among the number and having priority of all 
the others. He is bound by every provision in the deed of 
assignment and must follow its directions. It did not pro- 
vide for anything that could be construed into a compensa- 
‘tion for the assignee until after the payment of the pre- 
ferred debts in full. We do not say that this would be the 
proper construction of this deed of assingment so far as 
actual expenses were concerned in the collection of debts 
due the assignor, or expenses necessarily incurred in the 
management and preservation of the assigned property, 
but it is the proper construction of it so far as compensa- 
tion to the assignee is concerned. Where the payment of that 
compensation diverts into the hands of the assignee funds 
which, by the terms of the assignment were to be paid to 
preferred creditors before he could claim compensation, 
there was no error in refusing the offered testimony. 

It seems from the record that on a subsequent day of the 
term to the trial of this case the deed of assigument of 
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Howell to Greeley, in the case of Dixon & Bro. vs. John 
W. Howell, Greeley, assignee and claimant, was declared 
by that court to be void on its face. The defendant in this 
suit moved the court to set aside the verdict of the jury 
‘on the ground that the verdict was based upon illegal ev- 
idence not known to counsel for defendant.” The illegal 
evidence was the deed of assignment. Plaintiff does not 
claim, however, that the deed of assignment itself was not 
known tohim. What he claims is, that it was not known 
to him or his counsel that said deed was void on its face. 
The construction of that deed was a question of law. That 
the legal construction of a paper was not known to the de- 
fendant or his counsel is no cause for setting aside a ver- 
dict of a jury. 

If defendant were entitled to any benefit to be derived 
from declaring the deed of assignment under which he ac- 
ted void, he should, in his own case, when it was before the 
court, have raised that question. He failed to do so and 
cannot complain afterwards. This motion was properly 
overruled. 

A review of the whole case, as it appears from the bill 
of exceptions, would have constrained us to have affirmed 
the judgment below. It was proven and not contradicted, 
that Greeley admitted that he had enough money in hand 
to pay all the preferred creditors. When introduced as a 
witness himself he said he had collected “‘a little over eight 
thousand dollars.” The amount of the preferred debts 
were seven thousand two hundred. 

There was at least $800 surplus, to say nothing of the 
right to presume what the extent of the words “a little 
over” meant, coming from a trustee, who was required by 
the law to accurately know and exactly state the amount in 
his hands. How does he propose to account for this defi- 
ciency between $8,000 and $6,932 which is the amount he 
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says he has on hand. That is $5,000 for his debt, $1,000 
for Durkee’s debt, $500 for McClenny’s debt, $200 for Ca- 
ruth’s debt, and only $232 for the debt of Mrs. Percival, 
which is stated at $500. A difference of over one thous- 
and dollars. He says five or six suits were commenced 
against him by the creditors of Howell, and that by reason 
of said suits he had been compelled to retain an attorney, 
whose fees were five hundred dollars. There is no evidence 
as to the importance or the amounts involved in said suits, 
or that they were not caused by his failure to perform the 
trusts of the assignment, and none as to the value of the 
services of said attorney. No court could say in the ab- 
sence of such evidence whether the charge was proper or 
not. The remaining deficiency was accounted for by 
Greeley’s claim for compensation. We disposed of this 
above. 
The judgment is affirmed. 








T. H. Gary, APPELLANT, vs. Ropert J. MIckLER AND MARY 
J. MickLeR, APPELLEES. 


1. The Rules of Practice for the government of the Circuit Courts in 
suits in equity only authorize the ‘plaintiff or complainant to 
set down the cause for hearing on bill and answer.”’ 

2. It is not error to refuse to dismiss a bill in equity after answer and 
replication thereto are filed and before the time for taking testi- 
mony has expired, on motion of the defendant to dismiss the 
same on bill and answer. 


Appeal from Circuit Court for Hernando couuty. 


Judge Walker, of the Second Circuit, sat in the place of 
Mr. Justice Raney, disqualified. 
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The facts of the case are stated in the opinion. 
Lloyd ¢ Austin for Appellant. 
John A. Henderson and T. L. Clarke on same side. 


An appeal in equity is substantially a rehearing of the 
* cause and the appeal opens the whole case. So. Life Ins. 
& Trust Co. vs. Cole, 4 Fla., 359. 

The bill was demurred to and the demurrer was over- 
ruled. If there was any error in this ruling the court will 
correct it. One ground of the demurrer is a defect of par- 
ties—that all the parties claiming title and an interest in the 
land sought to be partitioned are not properly before the 
court. 

In a suit for partition of real estate, and by co-tenants, 
the co-tenants are necessary parties, and no partition can be 
had unless they are all before the court. Freeman on Co- 
tenancy and Partition, 463; 6 Wallace, 280 284; Farney 
vs. Baltimore City, 17 Howard, 130. 

The suit must be brought in the name of the lunatic; stat- 
ing that he sues by the committee of his estate. 3 Barb. 
Chy., (N. Y.) 24, Gorham vs. Gorham; Freeman on Co- 
tenancy and Partition, sec. 469; McClellan’s Dig., 812, sec- 
tion 7. 

We have no statute in Florida authorizing a person of 
unsound mind to sue by guardian ad litem, and there is no 
precedent for such proceedings. Neither the Chancellor, 
the Clerk of Circuit Court nor his deputy have any juris- 
diction or authority to appoint a guardian ad litem to sue 
for a person of unsound mind. McClellan’s Digest, 812, 
sec. 7. 

It appears to be admitted by the pleadings that William 
A. Howell is a person of unsound mind, but it nowhere ap- 
pears that he has ever been adjudged a lunatic. 
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The County Judge of Hernando county has no jurisdic- 
tion to declare him a lunatic; such inquiries are confined 
to the jurisdiction of the Circuit Courts; nor had the 
County Judge the jurisdiction to appoint a guardian of the 
person and property of said Howell, a person of unsound 
mind, and the order appointing such guardian is void for 
want of jurisdiction. MeClellan’s Dig., 747, secs. 3 and 4. 

Again, it is admitted that Mary E. Mickler was at the 
time of her appointment, and has ever since, been a married 
woman, the wife of Robert J. Mickler. Being a married 
woman she could not comply with the necessary conditions 
of the order of her appointment. She could make no bond 
that would bind her. 

The court will not fail to notice that the bill was filed 
against the defendant as administratrix of the estate of 
Maria A. Howell, deceased ; that it prays that the defend- 
ant as administratrix may answer the premises, and it 
prays for subpeena to be directed to said Tommie H. Gary, 
as administratrix of the estate of Mary E. Howell, deceassd. 
The administratrix of the deceased was neither a necessary 
or proper party to this proceeding. In her representative 
capacity she was not a co-tenant and had no interest in the 
title to this property, and complainants could have no re- 
lief against her as administratrix. This objection might 
very properly have been argued in support of the demurrer 
to the bill, and we think the statement of the grounds of 
the demurrer are sufficiently broad to include it. 

Questions ot title cannot be tried in a suit for partition. 
If the land be held adversely to the applicant he must first 
establish his right by an action to recover possession. Pro- 
ceedings for partition were not designed as an alternative 
remedy with the action of ejectment. Freeman on Coten- 
ancy and Partition, sec. 447; 7 Mass., 475, Bonner vs. Kenne- 
beck Proprietors, &c.; 1 Watts &8., 184, Law vs. Patterson; 
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vs. Carothers; 2 Barb. Ch., 405, Burhans vs. Burhans; 46 
N. Y., 186, Florence vs, Hopkins. 

The motion to dismiss the bill after a demurrer to it had 
been overruled was certainly irregular, but it seems from 
the record that the motion was entertained and the plead- 
ings considered and that argument was heard. At this 
stage ot the cause the defect of parties was apparent. The 
fact that defendant held adversely and claimed title to 21 
acres of the land sought to be partitioned was set wp in her 
answer, and the motion was to dismiss the whole bill for 
defect of parties, or to dismiss as to the 21 acres held ad- 
versely, or to stay proceedings until the title and right of 
possession of the 21 acres held adversely could be tried at 
law. While we cannot approve the practice of bringing 
these questions to the attention of the court by motion, yet 
it was certainly the duty of the court, as soon as it appeared 
that a portion of thelands were held adversely by defendant, 
and that she claimed the title thereto, and denied that they 
were a part of the estate of her deceased mother, either to 
dismiss the bill for partition or to stay proceedings and di- 
rect the question of the title to be settled by an appropriate 
action in a court of law. 

We think the demurrer for defect of parties should have 
been sustained as the insane co-tenant, William A. How- 
ell, was never legally before the court, and that at the hear- 
ing upon bill and answer (for the hearing upon motion to 
dismiss can be nothing else) the bill should have been dis- 
missed or proceedings stayed till the question of title and 
adverse possession was properly settled in a court of com- 
petent jurisdiction. 


A. Paterson for Appellees. 
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The bill in this case was filed by Robert J. Mickler, 
Mary E. Mickler, his wife, by Robert J. Mickler, her next 
friend, and William A. Howell, “ represented in this suit 
by his guardian in fact, Mary E. Mickler, as guardian ad 
litem, against Mrs. Tommie H. Gary.” 

The bill alleges that the complainants and defendant are 
the sole heirs of Maria A. Howell, deceased. That said 
Maria A. Howell at the time of her death was the owner 
of a tract of land in Hernando county, describing the same, 
excepting certain portions sold by Mrs. Howell to various 
parties, and twelve acres which complainant, Mrs. Mickler, 
claims Mrs. Howell gave her and put her in possession of 
but never made her a deed therefor. 

The bill prays for a partition of that part of the prop- 
erty owned by Mrs. Howell at the time of her death, ex- 
cepting the twelve acres that she claimed were given her 
by her mother, Mrs. Howell, and four acres which the bill 
admits were given by deed to Mrs. Gary. 

There was a demurrer to the bill on several grounds. , 

The demurrer was overruled, whereupon the defendant 
filed her answer, to which complainants filed a weptentnen 
on the 15th day of July, 1884. 

On the 9th day of September, 1884, the defendant, by 
her counsel, filed a motion to dismiss the bill on several 
different grounds. 

This motion to dismiss was made after the filing of the 
replication to the answer by means of which the cause was 
at issue, and before any testimony was taken and before the 
three months had expired which is allowed by the rules for 
taking testimony. We are not aware of any rule or prac- 
tice in equity that would justify the defendant in demand- 
ing a hearing of the cause at such a stage, on bill and an- 
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swer, especially when most of the statements set forth in the 
answer,and which defendant insists should be considered as 
in evidence, allege new matter not responsive to the bill 
and not attempted to be sustained by proof. The Chan- 
cellor we think very properly overruled the motion to dis- 
miss. 

If the bill was objectionable, a question which we decline 
to decide, it could not be reached by a motion to dismiss at 
the stage of the cause when it was made. The interlocu- 
tory order of the Circuit Court refusing to dismiss the bill 
is affirmed, and the cause remanded for further proceedings. 
Appellant will pay the costs of this appeal. 








J. N. Ricnarpson, APPELLANT, vs. J. H. GILBERT ET AL., 
APPELLEES. 


A bill to reach assets of a judgment debtor which are not subject to 
levy under an execution at law, brought by one not a party to 
the judgment, must show the complainant’s title to or owner- 

- ship of the judgments. An allegation of ownership of the exe- 
cution issued thereon which has been returned unsatisfied is not 
sufficient. 


Appeal from the Cireuit Court for Jackson county. 
The facts of the case are stated in the opinion. 

F’. B. Carter for Appellant. 

J. F. McClellan for Appellees. 


Mr. Justice Raney delivered the opinion of the 
court: 


The bill in this case, filed October 9th, 1882, is brought 
by the appellant against Gilbert, and his wife and Russ, 
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to subject a piece of land, the title to which was taken in 
the wife’s name, to Gilbert’s debts, and to have a mortgage 
thereon made to Russ by Gilbert and wife, declared fraud- 
ulent and void as against the indebtedness held by appel- 
lant. Russ died after answering the’ bill, and his executor 
and executrix were made parties. The title to the land has 
never been in Gilbert, but was conveyed directly to his 
wife by the commissioners who sold it, and is therefore what 
is termed an equitable asset. 

The bill alleged the péndency of a suit at law brought 
on a bond against Gilbert, and another, by Richardson, 
and one Stephens, and that Stephens had assigned all his 
interest therein to Richardson. By an amendment made 
by consent November 26, 1883, it is alleged that judgment 
thereon was rendered May 24, 1883, for $166.44. The 
bill also alleges the rendition of a judgment by a Jus- 
tice of the Peace for $48.48 in favar of Theo. West, against 
Gilbert, on a promissory note made in February, 1878, 
and that execution issued thereon, and “ that said execu- 
tion has been placed in the sheriff’s hands, and his return 
of no property endorsed upon said execution.” 

It alleges also the recovery of two other judgments 
against Gilbert. One for $96.93, March 28, 1881, in tavor 
of Charles W. Davis, on an indebtedness of date prior to 
September 3d, 1877, and the other in favor of W. D. 
Barnes, and rendered in September, 1881, for $62.26, on a 
written instrument made in October, 1877. The issue of 
an execution on each of these judgments is alleged, and it 
is also alleged as to the tormer, that “ on the 5th day of 
October, 1882, the sherift of Jackson county made his re- 
turn upon said execution that no property could be found 
upon which a levy could be made,” and as to the latter, 
that “ the sheriff made his return upon said execution that 
35 
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no property of the defendant, John H. Gilbert, could be 
found upon which a levy could be made.” The bill states 
that on the second day of October, A. D. 1882, West trans- 
ferred and assigned his execution to “ complainant” for a 
valuable consideration and authorized “complainant ” to 
collect the same for his own account, so that now “ com- 
plainant is the sole owner of said execution, which is still 
due and unpaid,” and that Davis “transferred and assigned” 
to complainant his “execution for a valuable consideration, 
so that now your orator is the sole owner thereof ;” and 
that Barnes “transferred for a valuable consideration to 
your orator, his aforesaid execution, and authorized him to 
collect the same.” Copies of the executions and of the as- 
siguments thereof endorsed thereon are annexed as part of 
the bill. The assignments read as follows, omitting the 
signatures and dates: That from West, “Fora valuable 
consideration, I hereby transfer and assign this execution 
to James N. Richardson ;” that from Davis is in the same 
language, and that from Barnes is the same also, with the 
addition of the words, “and authorize him to collect the 
same.” The sheriff’s return on each execution also states: 
“ Returned not executed.” 

Where a creditor seeks the aid of equity to reach an 
equitable asset, which, as in this case, cannot be taken on 
execution at law, he must have obtained judgment, issued 
an execution, and there must be a return of the execution 
unsatisfied, because that no property of the defendant 
therein subject to levy can be found. Freeman on Execu- 
tions, §428; Robinson vs. Springfield Co., 21 Fla. It is 
too evident that there is nothing amounting to an allega- 
tion ot a sufficient return of the execution in the case of 
the West execution. According to authorities, which it 
may be well to consider, the allegations of the bill as to the 
return of the other executions are hardly sufticient. Beck 
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vs. Burdett, 1 Paige, 305; Storm vs. Waddell, 2 Sanford 
Chancery, 564; Nelson vs. Cook, 19 IIl., 440; State vs. 
Milton, 8 Mo., 417; Welsh vs. Joy, 13 Pick., 477; Mcll- 
vain vs. Willis, 9 Wendell, 548; Freeman on Executions, 
$428. 

Assuming, however, that these allegations are suffi- 
cient and there has been a return of the executions, what 
is there in the bill to show that the complainant is the 
owner of the judgments of which satisfaction is sought? 
If complainant is the assignee and owner of the judgments 
he should so allege. We cannot assume it. It is a familiar 
rule that a pleading is to be taken most strongly against 
the pleader. MclIlvain vs. Willis, 9 Wend., 548. The al- 
legation that one is the assignee or owner of a process, 
which has itself been returned, cannot be construed by us 
into an allegation of assignment or ownership of the judg- 
ment upon which it was issued, and which is the real claim 
sought to be collected. Freeman on Executions, §424. If 
the process has actually been returned to the clerk’s office, 
it cannot issue again, and is fuctus officio, except as evidence 
for the ground for equitable jurisdiction, and for the issue 
of another execution should it be necessary to issue one. 

The case is remanded with directions that the last de- 
murrer filed to the bill be sustained, with leave, however, 
to the complainant to amend if there be ground therefor, 
and with further direction that all proceedings in the cause 
subsequent to said demurrer be set aside. 

The appellant must pay the costs of this appeal, as well 
as those which have accrued in the Circuit Court. 

The appellant then filed a petition for a re-hearing, which 
isas follows: ' 
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Zo the Honorables George Mc Whorter, Chief-Justice, and 
George P. Raney, and R. B. Van Valkenburgh, Justices of 
the Supreme Court of Florida: 


The petition of appellant in the case of James N. Rich- 
ardson vs. John H. Gilbert et a/., just decided by this court, 
respectfully shows that he is advised that there is error in 
the judgment of this court remanding this case to the Cir- 
euit Court of Jackson county, Florida, with directions that 
the last demurrer filed to the bill be sustained, with'leave 
to complainant to amend if there be ground ; and that all 
proceedings in the case subsequent to the demurrer be set 
aside; and adjudging the costs of both this and the Cir- 
cuit Court against the appellant, in this: 

1st. The Sheriff’s return. upon the executions of which 
petitioner is assignee is sufficient to sustain the bill in this 
case. Copies of the executions and returns are a part of 
the bill. The return upon the West execution, which was 
considered bad by the court, and the weakest of them all, 
reads as follows: ‘“ Returned—not executed—no property 
to be found upon which a levy can be made. Octo- 
ber Sth, 1882.” This is clearly sufficient; itf is not 
a return ot “nulla bona,” which simply means no goods to 
be found; but this is a return of no property, which includes 
both real and personal. The usual return of “ nulla*bona” 
without other words will be sufficient in the case of per- 
sonal property. Thisreturn is amply sufficient. Freeman 
on Executions, secs. 355 and 356, citing Woodward vs. 
Harbin, 1 Ala., 108. 

Freeman on Executions, sec. 428, cited by the court, fully 
sustains this return. It is there stated that the ofticer must 
make a return on the executions showing that, he “ can 
find no property subject thereto.” This return fully sus- 
tains this requirement. It shows the execution is unsatis- 
fied, and that the sheriff can find no property (either real 




















JUNE TERM, 18835. 








Richardson v. Gilbert et al.—Petition for Re-hearing. 











or personal) upon which to levy. Robinson vs. Spring- 
field Co., 21 Fla. 

2d. The allegations of the bill, and the copy of assign- 
ment made a part of the same, are suflicient in law and 
in equity to show that the judgments mentioned in the bill 
were assigned to the complainant, and that he is the equi- 
table owner of them, and therefore entitled to bring this 
suit. An assignee is protected by the statute against fraud- 
ulent conveyances as well as the original plaintift in judg- 
ment. The authority cited by the court, Freeman on Ex- 
ecutions, sec. 424, does not sustain the position that the 
proper assignment of the execution does not carry the 
judgment upon which this execution was issued with it. 
The more reasonable view is that the execution does 
carry the judgment, ior it is absurd to suppose title in an 
execution in one, and title in the judgment which supports 
the execution in another. The judgment gives the execu- 
tion vitality, and that only. 

But the absolute assignment of an execution will carry 
the judgment. At common law the assignment of a judg- 
ment merely vested the assignee with an equitable title, and 
this common law doctrine prevails in this State. There is 
no special form or rule for assigning a judgment. It need 
not be written nor under seal. Freeman on Judgments, 
sec. 422. “The rights of a prevailing party to his judgment 
may be transferred by a conveyance of the land concerning 
which the judgment was rendered.” Idem. And the true 
rule seems to be that any act that will clearly indicate an 
intention to assign a judgment will be valid as an assign- 
ment of the same in equity. Idem, sec. 423. The assign- 
ment of a judgment carries with it the cause of action upon 
which it was obtained. Idem, 431. Why should not the 
execution carry the judgment? Where is the distinction? 
The court decides that petitioner’s executions are functus 
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officio because of the return of the sheriff’ upon the execu- 
tions. The execution is only returnable in two"cases under 
our law—one where the plaintiff desires a {new one, the 
other where it is satisfied. McClellan’s Digest, secs. 4 and 
5, page 522. By section 4 the sherift is authorized and re- 
quired to make “returns of his doings thereon” at every suc- 
ceeding term of the court. These executions, therefore, are 
still of full force and this return is simply made to enable 
plaintiff to bring this suit. The executions had not been 


returned when they were assigned. 
But the court misunderstands the tacts of this case. As 


a matter of fact the obligation which was in suit at the fil- 
ing of the bill is alleged in the bill to be the absolute prop- 
erty of complainant; that Stephens had, at the filing of the 
bill, assigned his interest in it. And by the amendment 
mentioned by the court which was admitted to be true by 
defendants by an endorsement thereon, a judgment and exe- 
cution on this obligation is alleged and a formal assign- 
ment or written evidence of this assignment of the execu- 
tion as alleged. The complainant, at the bringing of the 
suit, owned one-half of this obligation. The reasoning of 
the court will not, under this state of tacts, apply. 

This court cites no authorities, nor does it assign any prin- 
ciple or reason, why the assignment of an execution does 
not carry the judgment with it. If this is the case, who is 
entitled to control the judgment after the assigned execu- 
tion has been returned in order to obtain a new one? 
Surely the assignor, who has already been paid value -re- 
ceived, should not be permitted, and in equity would not, 
toown the judgment. It the judgments were not assigned, 
it was a matter of defence to defendants to be pleaded. 

If the assignment of the execution does not carry the 
judgment in equity, it will upset a practice of long stand- 
ing. The usual way of assigning a judgment, if execu- 
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tion is issued, has been to assign the execution. Petitioner 
ean find no authority sustaining the position of the court 
in this case, and the reasoning would seem to be against 
the court. 
3d. These points decided by the court were not raised 
in the court below, nor by the petitioner in his appeal to 
this court. This court, therefore, had no right in equity 
to consider these points. True, a demurrer, alleging a 
“want of equity,” was filed to the bill, but these points were 
not alleged under this nor any other ground. Petitioner 
and the defendants are prohibited from arguing any point 
not raised by the petition of appeal. Rule 8, Supreme 
Court. The appeal was taken from a final decree dismiss- 
* ing the bill, and the petition of appeal alleges as grounds 
i? that this decree is contrary to law and contrary to evidence 
only. This court should either have affirmed or reversed 
the decree on these grounds, and not upon the demurrer. 
True, this court has decided that the appeal opens the 
whole case to respondent, but not where the other party 
would be taken by surprise. If this point had been raised 
complainant might have amended long since, and saved 
all susbequent costs. Petitioner has not seen respondent’s 
brief, and cannot know whether this point is raised by 
the brief. 
4th. This appeal is taken by complainant trom a final 
’ decree in favor of defendants. This court should not have 
reversed the Circuit Court upon a demurrer decided ad- 
versely to the defendants upon an appeal by complainant, 
without passing upon the questions raised directly by the ap- 
peal. For if the decree of the Circuit Court was upon the 
whoie evidence proper tor defendants, why should the de- 
cree not be affirmed, especially when the points upon which 
it is reversed were decided in complainant’s favor and there 
was no error as to him? 




















SUPREME COURT. 








































Richardson vy. Gilbert et al.—Opinion of Court. 








The petitioner should not in equity, when the question 
has once been by him brought properly before your honors, 
be compelled, in order to ascertain his rights, to bring his 
suit over again, thereby entailing upon him the expense of ‘ 
a second suit, as this virtually is. If the petitioner can re- 
cover on the evidence he has before the court, this court 
should so decide, and if he cannot, the decree of the Circuit 
Court should be affirmed. McClellan’s Digest, sec. 12, page 
842; Life Insurance Co. vs. Cole, 4 Fla., 359; Spratt vs. 
Price, 13 Fla., 289. 

For these reasons, and that justice may be done between 
the parties, your petitioner prays the said cause may be re- 
heard by this honorable court. And as in duty bound 
your petitioner will ever pray. ° 


Mr. Justice Raney delivered the opinion of the 
court upon the petition for rehearing: 


A careful reading of the preceding opinion wil! discover 
that the case was disposed of not on the ground of the in- 
sufficiency of the allegations as to the return of the execu- 
tions, but on account of absence of an allegation of owner- 
ship by the complainant of the judgments. What we have 
said, however, upon the former point it may not be useless for 
the complainant’s counsel, in view of the authorities cited, 
to consider. There is nothing in Robinson et a/. vs. The 
Springfield Company, 21 Fla., inconsistent with either ) 
those authorities, or what we have said. Section 424 ot 
Freeman on Executions, does treat of the judgment, and 
not the execution, as the claim of which satisfaction is to 
be sought in equity, and so does section 425, and such was 
our view in citing the former section. 

Weare still satisfied that a bill, in a case like the pres- 
ent, brought by one not a party to the judgment, must al- 
lege the complainant’s ownership of the judgment in a 
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proper manner, and that an allegation of ownership of an 
execution issued thereon and returned unsatisfied is not 
sufficient. Such is the conclusion upon which the case was 
disposed of. We are dealing with a question of pleading, 
and the rule is that a pleading is to be construed most 
strongly against the pleader; and however unreasonable it 
may be “ to suppose title 1n an execution in one, and in the 
judgment which supports the execution in another,” we do 
not think the rule of pleading referred to permits us to in- 
dulge in suppositions to support a pleader’s case, and to 
suppose an allegation of ownership of an execution by as- 
signment, and that such execution has been returned by the 
sheriff unsatisfied to be an allegation of ownership by as- 
signment of an existing judgment. Suppositions in plead- 
ing are against the pleader, not in his favor. We do not 
deny that it is not necessary there should be written evi- 
dence of the assignment of judgment as laid down in sec. 
422, of Freeman on Judgments, cited by appellant’s coun- 
sel, nor that it has been held in Iowa, that “ where E. re- 
covered judgment for possession in an action for the re- 
covery of real property against P., and afterwards sold the 
property to W., without assigning the judgment on the re- 
cord, the grantee of the judgment plaintiff by the purchase 
of the property became the real party in interest and could 
properly revive the judgment by scire facias.” We do not 
deny that the judgment “ gives the execution vitality ;” 
and if we admit that this is its “only ” effect, we do not 
know but the inference is still clear that where there is no 
execution in fact outstanding, (it having been returned and 
become functus officio,) there is nothing in so far as such 
particular execution is concerned to be vitalized, and that 
an allegation as to that which is in fact functus officio, is 
not an allegation as to that which gave it vitality while it 
was a living thing. In Indiana an order on the clerk of a 
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court to pay over to “ A.” the amount of a judgment held 
by the drawer, was held by the Supreme Court not to be an 
assignment even in equity. In section 423, 0: Freeman on 
Judgments, after mentioning this case, it is remarked: 
“Therefore, it cannot be presumed an assignment is in- 
tended.” The petition for a re-hearing refers to this section. 

Sections 4 and 5, of chapter 102, McC.’s Digest, referred 
to by appellant, do not change the rule as to what is neces- 
sary, so far as the return of the execution is concerned, to 
give equitable jurisdiction in cases of this character. There 
is nothing in either section which prevents the return of an 
execution before it is satisfied. Section 5, on the contrary, 
provides for a renewal of the writ “ upon the return to the 
clerk’s office of the original execution from time to time 
for twenty years unless the same be sooner satisfied.” Such 
renewal is by issue of alias and pluries executions. 

It is urged that the court “ misunderstands ” the facts of 
the case ; and in support of the contention, allusion is made 
to an action at law which was pending at the time the bill in 
equity was filed, and in which action a judgment has been 
subsequently rendered, and the recovery of which has been 
alleged in the bill by an amendment. It is contended that 
there is practically an allegation of absolute ownership of 
this judgment. Ifa judgment recovered subsequent to the 
filing of a bill of this character is sufficient to maintain 
the equitable jurisdiction, what becomes of the rule that 
before such equitable jurisdiction can be resorted to there 
must have been a judgment, an execution and the return of 
nulla bona? Bills of this character cannot be supported by 
a judgment recorded subsequently to their being filed. If 
they could, it would only be necessary to allege a hope or 
expectation of such recovery. We did not misunderstand 
the facts as to this proceeding at law. 

Upon no principle of pleading are we able to hold that 
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there is any allegation of ownership of the judgments re- 
covered before the filing of the bill. Weare not dealing 
with a question of evidence or ownership, but one of plead- 
ing. 

It is complained that the point upon which we have dis- 
posed of this case was not made in the argument. It is 
wellsettled that where the bill or declaration fails to show 
a cause of action the appellate court will notice the defect 
although no notice be taken of it in the petition of appeal 
or assignment of errors. Pittman’s Adm’r. vs. Myrick, 
16 Fla., 692; Proctor vs. Hart, 5 Fla., 465. 

The rehearing is denied. 





GERMANIA Fire Ins. Co., APPELLANT, vs. PHingEas STONE, 
APPELLEE. 


1. Under the statute permitting a party toa civil action to testify in 
his own behalf, it is competent for him, where the question is 
whether or not he did a certain act with a fraudulent intent, to. 
testify as to his intention, and to state whether or not he, at the 
time of acting, considered that he had the right to do the act. 
Such testimony, however, is not conclusive upon the jury. 

2. Where the question of fraudulent intent is one of fact, it is pecu- 
liarly the province of a jury to decide it; and a verdict will be. 
disturbed, by an appellate court, as contrary to the evidence, 
with great hesitation, after a motion for a new trial has been 
overruled at nisi prius, there being testimony te sustain the ver- 
dict. 

3. A paper neither written nor signed by the party against whom it is 
sought to be used in evidence, and whose contents have not been 
acknowledged by him to be a correct statement of what it pur- 
ports to set forth, is not admissible as per se evidence of its con- 
tents as against such party. 


Appeal from the Circuit Court for Escambia County. 
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This is an action brought by the appellee to recover upon a 
policy of insurance. The declaration alleges inter alia that 
the appellant, one of the two underwriters, by its policy 
which is made a part of the declaration, agreed to make 
good to appellee all such immediate loss or damage, not ex- 
ceeding the sum of $1,500, (one-half of $3,000,) as should 
happen by fire to his stock of dry goods, ($1,300,) and his 
store furniture, ($450,) from April 7, 1883, noon, to April 
7, 1884, noon, the amount of such loss or damage to be es- 
timated according to the actual cash value at the time of 
the loss. The fire is alleged to have occurred on April 7, 
1884, and to have consumed before noon the stock and 
furniture, the actual value of the goods being put at $9,- 
878.82. 

It alleges having given notice of the loss, and proots ot 
loss, and having done and pertormed all the conditions 
precedent required by the policy. 

The company filed pleas as follows: 

Ist. Never indebted. 

2. That betore suit and prior to the completion by the plain- 
tifl of the proofs of loss alleged in the declaration, it de- 
manded of the plaintiff that he submit to an examination un- 
der oath, apart from all other persons, except the attesting 
magistrate or notary, by oneJ.S. Rains and Thomas Eggles- 
ton,appointed by the company for said purpose,and prescribe 
such examination when reduced to writing, in accordance 
with the terms of policy, but plaintiff refused to comply 
with the demand, and has ever since so refused, and has 
never submitted himself to such examination. 

3d. That on March 27, 1884, the plaintiff did make a 
talse representation, under his oath, to George Reese, As- 
sessor of Taxes for said State of Florida, and County of 
Escambia, touching the value of the property insured with 
intent to defraud the revenue of said State and county, he 
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declaring under oath duly administered by Reese that the 
true cash value of his merchant’s stock, which stock was 
at that time insured by said policy, was on March 1, 1884, 
$1,400, when in truth and in fact it was several thousand 
dollars over and above $1,400, “and that said $1,400, with 
$400, which under said oath he declared to be the true 
cash value at said date of his gold and silver watches, 
clocks, silver plate, pianos, sewing machines, organs, books 
and household and kitchen furniture, was the cash value 
of the personal property of any kind, which he, plaintiff, 
owned on said first day of March, 1884, when in truth and 
in fact, plaintiff then and there owned other personal prop- 
erty, to-wit: his store furniture, fixtures, useful and orna- 
mental, insured by said policy, none of which above named 
property was or is exempted from taxation by any statute 
of Florida.” 

4th. That in the policy it is provided that in case of 
loss, the assured shall, if required to, submit to an exami- 
nation under oath, apart from all other persons except the 
attesting magistrate or notary, by any persons appointed 
by the companies, and if deemed necessary by the com- 
panies, to a second examination and _ subscribe to 
such examination when reduced to writing. Plain- 
tiff did submit to an examination as required, but 
declined to and would not subscribe and swear to the same 
after it was reduced to writing as provided, although he 
had promised to so submit and subscribe to the same, and 
was thereto duly requested. 

As to the first plea the plaintiff joined issue. 

As to the second plea, plaintiff, for a replication, says it 
is not true that he positively refused to comply with the 
demand ot the defendant; and for a further replication, he 
says it is not true that he has ever since the time stated re- 
fused to comply with the said demand, but that on the 
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contrary, before the suit was brought, he announced to the 
said agents of the company his readiness to comply with 
said demand, and on or about the day of April, 1884, 
the attorney of the plaintiff, W. A. Blount, announced to the 
defendant’s agent, Thomas Eggleston, that the plaintiff was 
ready to take the oath and submit to the examination, and 
subscribe the same as required by the policy. 

As to the third plea the plaintiff took issue. 

As to the 4th plea the plaintiff says it is not true, and 
for a further replication to said plea the plaintiff says that 
subsequent to the time when defendant alleges that plaintiff 
refused to comply with the provisions of the policy set 
torth in said plea he announced to the agents of defendant 
his readiness to comply with said provisions, and that sub- 
sequent to said time, to wit, on or about the day of 
April, A. D. 1884, the attorney of the plaintiff, W. A. 
Blount, announced to Thomas Eggleston, agent of the de- 
fendant, that the plaintiff was ready to comply with said 
provision, and plaintiff has always been ready to comply. 

The defendant joined issue on plaintift’s replications. 

The testimony set out in the bill of exceptions is substan- 
tially as follows: 

Phineas Stone, the plaintiff, produced the policy of insur- 
ance, and testifies that he paid the premium ; also that on 
April 7, 1884, between 6 and 7 o’clock A. M.,a fire occurred 
by which his store and all its contents were destroyed. 
Had other commercial insurance on his stock to the 
amount of $8,000. That his stock at the time of the fire, 
as he estimated it under the advice and suggestion of Mr. 
Knowles, agent of the Underwriters, was $9,878.82. It 
was greater in March, April and October than at any other 
period. He took the last inventory himself with the assist- 
ance of clerks, and estimated goods at what they would be 
worth in New York market; it was taken August 1, 1883, 
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and showed a value of $7,223.68. On April 6, 1884, he 
had on hand in store goods to the amount of $11,726.78 
by his method of calculation, but by advice of Mr. Knowles, 
who showed witness errors in his calculation, he made up 
the proofs for a less sum, viz: $9,878.82, which amount he 
certainly had on hand. 

That some days after the fire Rains and Eggleston, agents 
for the Underwriters, came, and they proposed and witness 
answered a number of questions relative to fire and the 
stock. One of them was writing while witness talked to 
the other. He was then requested to sign it, but declined 
to sign it at that time, stating that he wanted a copy of it ; 
that they had taken down figures from his books and he 
wished to verify them. They refused to give a copy, but 
told him to meet them next day at ten o’cloek. Met them 
next day at Knowles’ office, and they again asked him to 
sign it. He said he was not satisfied with it, and wanted 
a copy. Witness had not read the policy, and said to Rains: 
“ What do you want me to sign this? for what is all this 
about?” He replied that it was none of my damned busi- 
ness. John M. Pfeiffer and Henry White were present at 
the time. After such treatment witness was unwilling to 
have anything further to do with Rains, and never did sign 
the statement. It was never preseuted to witness afterward. 
No payment has been made on the loss. Made up and de- 
livered to Knowles, agent of the Underwriters, proof of loss 
in latter part of April, 1884. 

Upon cross examination, Stone testified that in March, 
1884, he madea statement in writing to George Reese, Tax 
Assessor of Escambia county, Fla., setting forth the value 
of his personal property. Signed it but does not know 
whether he swore toitornot. The statement or tax return 
was introduced in evidence. It bears date March 27, 1884. 
The only heads of the return filled out are as follows: 
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“Gold and silver watches, clocks, silver plate, pianos, 
sewing machines, organs, books, and household and kitchen 
furniture, value $400.” 

** Merchant’s stock, value $1,400.” 

The affidavit to this return is as follows: 

“STATE OF FLORIDA, 

“County of , 

“1, P. Stone, solemnly swear that the foregoing is a full 
and correct list of all the personal property of any kind 
which I owned on the first day of March, 1884, or which 
I had under my charge or management at that time and 
not expressly exempted, and that the valuations given above 
are the true cash value of the property listed. So help me 





God. PHINEAS STONE.” 
“Sworn to and subscribed before me this 27th day of 
March, 1884. GEORGE REESE.” 


He testifies that he did not know what was the oath or 
statement; did not intend to defraud the State. Considered 
that the value of his merchant’s stock then returned, viz: 
$1,400, was a true and correct statement of its value. Does 
not give in his stock to the Tax Assessor at its actual value, 
but at what he thinks it worth to him. Considered that 
he had the right to deduct therefrom his indebtedness. 
[Detendant’s attorney here objected to the admissibility of 
this ‘testimony on the ground that plaintiff’s opinion in the 
matter had nothing todo with the case. The objection 
was overruled, and there was an exception.| His indebt- 
edness at the time of the statement amounted to $6,300, 
$3,500 on goods bought, and $2,800 for money borrowed 
wherewith to buy goods. Thestatement then made, March 
27, has reference to his stock as it was on March lst. On 
March Ist, his stock in store was of the value of about 
$8,000. ‘I deducted my said indebtedness of there- 
from.” Was not able to say exactly what was the value of 
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his stock March 1, 1884, as he had taken no inventory since 
August. “Refused to sign statement written by Reese, be- 
cause he wished me to sign and swear to it without my 
knowing what it contained. He read it over to me at the 
hotel, but I did not know whether he was reading it right 
or not, and he would not give me a copy and let me verify 
it.” 

Henry White, for plaintiff, testified : That he heard con- 
versation at Knowles’ office between Stone and Rains as to 
the insurance; heard Stone say: “What is all this for any- 
way?” and Mr. Rains answered, “it is none of your business.” 
Pfeifter said Stone stated he wanted to know all about it 
before he would sign. 


TESTIMONY FOR DEFENDANT. 


George Reese was Tax Assessor, &c., in March, 1884. 
Stone, in witness’ presence, on March 27, 1884, signed and 
swore to the return. It was returned by Stone to witness, 
Proves signatures of himself and Stone. “I read over 
only a part of the oath taken, that part which states that 
the foregoing is a full and correct list of all his personal 
property on March Ist, not exempt, &c.” 

Thomas Eggleston is an insurance adjuster, was in Pen- 
sacola April, 1884, with Rains for purpose of adjusting 
losses by fire for the underwriters ; Stone’s, one of the losses. 
We had Stone at our room at the Continental Hotel, and 
subjected him to an examination, we three being the only 
ones present, as to the fire and his stock, which examina- 
tion was reduced to writing at the time in his, Stone’s, pres- 
ence. Hereupon the defendant produced and offered in 
evidence the said examination reduced to writing, and its 
introduction was objected to because it was not competerit 
evidence in the cause, and the objection was sustained, and 


defendant excepted. Eggleston resuming his testimony, 
36 
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said: “ Mr. Stone refused to sign it at that time, claiming 
that he wanted time to look into it.” On the tollowing day 
he says they again met at Knowles’ office, and Stone again 
refused to sign the statement. States positively that he 
did not hear Rains tell Stone that it was none of his d—d 
business or use any language to that effect. They had 
some words, growing out of Stone’s refusal to sign, but he 
heard nothing of that kind. He never was notified by 
any one thereafter of Stone’s readiness to submit to an ex- 
amination under oath at defendant’s instance apart from all 
other persons except the notary and attesting magistrate. 

The policy provides that “if the assured, prior to or dur- 
ing the term of this policy, shall have made or shall make 
any fraudulent or false representations to the authorities, 
touching the property hereby insured or property cont uined 
therein with intent to defraud the public revenue, , 
the policy shall be void.” 

It also provides as follows: *“* And the assured shall, if 
required, submit to an examination under oath, apart from 
all other persons except the attesting magistrate or notary, 
by any person appointed by the companies, and if deemed 
necessary by the companies to a second examination, and 
subscribe to such examination when reduced to writing.” 
* * And until such proofs, declarations and certificates 
are produced, and examinations and appraisals permitted, 
the loss shall not be payable. All fraud or attempt at 
fraud, and false swearing, on the part of the assured, shall 
cause a forfeiture of all claim under this policy.” 

The Circuit Judge charged the jury, that if they believed 
that the plaintiff had complied with all the obligations im- 
posed on him by the contract, then they were to consider 
the amount to which he was entitled, including interest. 
That the clause as to defrauding the public revenue was an 
express condition that must be complied with, and it they 




















JUNE TERM, 1885. 563 








Germania Fire Insurance Co. v. Phineas Stone—Statement of Case. 








believed from theevidence that the plaintiff had made a false 
representation touching his merchant’s stock to the Tax 
Assessor with intent to defraud the public revenue, they 
must find for the defendant. That if they believed the 
plaintiff had refused, when reasonably required by defend- 
ant, to submit to an examination under oath, &c., or when 
so requested had refused to sign or swear to such examina- 
tion when reduced to writing, they should find for defend- 
ant. That the plaintiff had a right to a reasonable oppor- 
tunity to verify the statement and figures which had been 
taken down by the agents as part of his statement, and if 
such reasonable opportunity was not given by the agents 
ot the defendant, the plaintiff had not violated his con- 
tract by retusing to sign such unverified statement. 

That if the jury believed from the evidence that plain- 
tiff, prior to or during the policy, made a false representa- 
tion touching the value of the property with intent to de- 
fraud the public revenue, then such false representation, 
whether it amounts to perjury or not, renders the policy 
void and plaintiff cannot recover. That the fact that 
plaintiff in making his statement of the value of the prop- 
erty on March 1, 1884, chose to deduct the amount of his 
debts therefrom, is in law no excuse or extenuation for or 
of such false statement. 

There was a verdict in favor of plaintiff for $1,411.55. 

There was a motion for a new trial on the ground that 
the verdict was contrary to the evidence, the law, the in- 
structions of the court, and because the Judge erred in per- 
mitting plaintiff to give in evidence his understanding as to 
the law of Florida relating to his tax return, and in refusing 
to admit in evidence the unsigned answers of the plaintift 
to questions of defendant’s agent. 

A new trial was refused, and there was final judgment 
for the plaintiff. Defendant appealed. 
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S. R. Mallory for Appellant. 
W. A. Blount tor Appellee. 


Mr. Justice Raney delivered the opinion of the 
court : 


The first error assigned is the action of the Judge of the 
Circuit Court in permitting the plaintift “ to give his opin- 
ion as to his right to deduct the amount of his indebted- 
ness from the return of his personal property handed in by 
him to the Assessor of Escambia county.” The plaintift 
testifying in his own behalf had stated on the cross-exami- 
nation that he did not intend to defraud the State ; that he 
considered the value of his merchant’s stock there returned, 
viz: $1,400, was a true and correct statement of its valua, 
and continuing, he says: “I do not give in my stock to the 
Tax Assessor at its actual value, but what I think it worth 
to me. I considered that I had the right to deduct there- 
from my indebtedness.” Here the counsel conducting such 
cross-examination for the insurance company objected “ be- 
cause plaintiffs opinion in the matter had nothing to do 
with this case.” The objection was overruled and there 
was an exception. The plaintiff then stated his indebted- 
ness, at the time of the statement, amounted to $3,500 on 
his stock, and $2,800 borrowed wherewith to buy goods, 
thus aggregating $6,300. That on March Ist, 1884, the 
time to which the statement had reference, it was in value 
about $8,000; was not able to say exactly what its value 
was as he had taken no inventory at that time. The ques- 
tion for the jury to decide was whether the plaintiff had 
made a false representation touching the value of the prop- 
erty with an intent to defraud the public revenue. If the 
plaintiff honestly believed that he had the right to make 
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such a deduction and he acted, in making it, on such belief, 
then he did not have an intent to defraud the revenue. 

The intent to defraud is essential to the plea, and must 
be proved. It was, in our opinion, the right of the plain- 
tiff to explain the discrepancy between the valuation in 
the tax returns, and that in the policy, and to show the ab- 
sence of the alleged intent to defraud, and to this end 
to state whether he considered that he had the right to de- 
duct his indebtedness from the real value. What he may 
say is of course not controlling with the jury. They 
would decide whether they believe him or not, and circum- 
stances developed by the testimony in the case may lead to 
a conclusion entirely different from the absence of fraudu- 
lent intent claimed by him. 

In New York, where we get our statute permitting par- 
ties to testify, it is held that “a party, when charged with 
an intent to deceive, or cheat, or defraud, or with fraud and 
deceit, has a right to testify as a witness in his own behalf 
that he did not intend to cheat, deceive or defraud, or to 
practice any fraud or deceit ia the transaction wherein he 
is charged with having had such motive, leaving the 
weight due to his evidence to be determined by the jury.” 
Pope vs. Hart, 35 Bar., 630; Matthews vs. Poultney, 33 Bar., 
127; Seymour vs. Wilson, 14 N. Y., 567; Griflin vs. Mar- 
guardt, 21 N. Y., 121; Forbes vs. Waller, 25 N. Y., 430; 
Bidwell vs. Chase, 84 N. Y., 386; Thurston vs. Cornell, 
38 N. Y., 281; Thorn vs. Helner, 41 N. Y., 26, (Keys) ; 
Hubbell vs. Alden, 4 Lansing, 214. In Thurston vs. Cor- 
nell, it is laid down that “ under the law admitting parties 
to testify in their own behalf it is well settled that where 
the character of the transaction depends upon the interest 
of the party, it is competent when that party is a witness 
to inquire of him what his intention was.” 
2d. The second assignment of error is upon the Circuit 
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Judge refusing to admit the appellant “to read in evidence 
the statement made by appellee and taken down in the 
presence of the Rains and Eggleston adjusters.” The at- 
torney for appellant argues that the “appellee’s reason 
for not signing that statement may be an excuse for not 
complying in that respect with the terms of the policy, 
but it is no reason why the admissions therein made against 
his interest should not have been submitted to the jury.” 
The plaintiff testifies that he asked, when requested to 
sign this paper, for a copy of it, that they had taken down 
figures from his books and he wanted to verify them. 
That they refused to give him acopy. They told him to 
meet them again next day at ten o’clock. He met them, 
and they again asked him to sign it, when he said he was 
not satisfied with it, and wanted a copy, and that he was 
unwilling to sign and swear to it without knowing what it 
contained, he not knowing whether Rains had read it 
rightly. He says he had not read the policy aud said to 
Rains, “what do you want me to sign this for, what is it 
all about,” and Rains replied that it was none of plaintiff's 
business. White testifies he heard plaintiff ask “ what is 
all this foranyway,” and Mr. Rains answered, “ it is none of 
your business.” Rains is not introduced asa witness. Eg- 
gleston says Stone refused on the first day to-sign, claiming 
that he wanted time to look into it, and that he refused on 
the second day to sign it, and although he states “ posi- 
tively” that he did not hear Rains make the reply at- 
tributed to him, he does not deny Stone’s having requested 
a copy of the statement, nor the refusal to give it, nor the 


above questions of Stone. 
It is not claimed that the paper sought to be introduced 


is admissible as an examination taken under the policy. 
Even if the plaintiff knew of the provision in the policy 
it is not apparent that when the conversation took place at 
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the Continental Hotel, on April 7th, with one of the ad- 
justers, and the other wrote down what the plaintiff said, 
that the plaintiff was aware that an examination under the 
policy was being made. Moreover there does not appear to 
have been any magistrate or notary present at the examina- 
tion to administer an oath, or suggest the real character or 
purpose of the proceeding. The provisions of the policy 
contemplate the presence of a magistrate or notary, and 
also that of the assured, and the representative of the in- 
surer. The magistrate or notary is presumed to be impar- 
tial, but two representatives of the insurer, in the absence 
ot such officer, are hardly to be so considered, particularly 
in the light of the record before us. To permit the pa- 
per to be read in evidence under the policy would be to ig- 
nore the plain provisions of the clause providing for the 
examination, and would be placing the assured at a disad- 
vantage not contemplated by his contract. We do not see 
under what principle of law it can be admitted as of itself 
evidence against the plaintiff. It is not his writing; he 
has not signed it, nor has he acknowledged its contents to 
be true. It cannot be treated as itself evidence of admis- 
sions made by him. It is the creature of Rains, and not of 
the plaintiff. It has not been attempted to use it to refresh 
the memory of Eggleston, and, therefore, it is not neces- 
sary to discuss it in this light. 

3d. The third error alleged is the refusal of a new trial 
moved for on the grounds disposed of above, and on the 
further grounds that the verdict was contrary to the evi- 
dence, the law and the instructions of the Judge. It is 
contended that there was no evidence whatever in the case 
to qualify the legal presumption that the appellee, in mak- 
ing the false statement of his personal property, and its 
value to the assessor, intended to do that which was the 
natural consequence of his act, i. ¢., defraud the State of 
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Florida and the County of Escambia; his statement that 
he did not intend to do so, being under the circumstances 
not sufficient to negative the presumption arising from his 
act, an act which he did deliberately, which the law re- 
quires every citizen to perform, and of whose purpose and 
object no one can plead ignorance. 

The intent of the plaintiff in making the return was a 
question of fact for the jury to pass upon, and not one of 
law. In deciding this question of fact, it was the duty of 
the jury to consider all the testimony including the plain- 
tiff’s statement as to what he did, and that he considered 
he had the right to do it. Such questions ot fraudulent in- 
tent are peculiarly within the province of a jury to decide. 
For this court to say that there was no evidence in the case 
to qualify the legal presumption arising from the false 
statement in the return would be to ignore the plaintift’s 
testimony. If the jury believed his statement that he did 
not intend to defraud the State, and that he considered he 
had a right to deduct the amount of his indebtedness, they 
could not have found a verdict against him. They must 
have believed it, and consequently they found as a fact that 
he did not intend a fraud. We cannot reverse the verdict 
without usurping their functions and inferring as a legal 
conclusion from the fact that he made a false affidavit, that 
he intended fraud. 

The fact that we are not willing to admit that we should 
have come to the same conclusion as the jury have, had it 
been our province to pass originally upon the question of 
intent, does not change the law as to our duty in reviewing 
the questions on appeal. Considering the whole testimony, 
we think the verdict is sustained by the evidence, in view 
of the established hesitation with which appellate courts 
interfere with verdicts in such cases. Wakeman vs. Dal- 
ley, 44 Bar., 498; Weed vs. Case, 56 Bar., 534, 549; Mat- 
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thews vs. Poultney, 33 Bar., 127; Oliver vs. Chapman, 15 
Texas, 400; Briscoe vs. Bronaugh, 1 Texas, 326; Carter 
vs. Carter, 5 Texas, 93; Louchein vs. Henezey, 77 Penn. 
St., 305; Sherwood vs. Marwick, 5 Me., 295; Winter vs. 
Norton, 1 Oregon, 43; Keller vs. Niagara Co., 16 Wis., 
569, 568 ; Williams vs. Hartshorne, 30 Ala., 212; Hilliard 
on New Trials, 349, 352, note A; Marsh vs. Falker, 40 N. 
Y., (1st Hand,) 562; Starr vs. Peck, 1 Hill, 270. 

This is not a case in which the intention is to be judged 
of by a written instrument alone. 

We do not think the Circuit Judge intended to take 
from the jury a consideration of the plaintiff’s statement as 
to his interest, or that the verdict can be reversed as con- 
trary to the charge of the court. 

The judgment is affirmed. 








JoHN Busy, PLAINTIFF IN Error, vs. THE STATE OF FLOR- 
IDA, DEFENDANT IN ERROR. 


Where there is simply an order made in term allowing time for perfect- 
ing a bill of exceptions, and such bill shows upon its face that it 
was not presented to the Judge during the term of the court at 
which the order was made, nor till after the expiration of the 
time allowed by the order, it will not be considered on a writ of 
error. 


Writ of error to the Circuit Court for Leon county. 
The facts of the case are stated in the opinion. 
R. C. Long for Plaintiff in Error. 


The Attorney-General for Defendant in Error. 
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Mr. Justice Raney delivered the opinion of the 
court : 


The plaintiff in error was convicted at the fall term A. 
D. 1884, of the Circuit Court of Leon county, of murder in 
the first degree for killing William Hughes, and sentenced 
to be hung. 

A motion for a new trial, made on the ground that the 
verdict was contrary to the evidence and of newly discov- 
ered evidence, was overruled. The order denying this mo- 
tion was made the eighteenth day of December, of the 
year mentioned, and allowed the plaintiff in error thirty 
days in which to perfect his bill of exceptions. The pre- 
tended bill of exceptions attached to the record expressly 
states that it was proposed on the twenty-eighth day of 
January, A. D. 1885, and after the expiration of the term, 
and signed by the Circuit Judge on the same day. 

It is thus shown affirmatively that the bill of exceptions 
was not presented in the time prescribed by the order. 
There is no room in the absence of other facts for a pre- 
sumption that it was presented within the thirty days. 

It cannot be considered by us. This we think is plain 
from the previous decisions of this court upon bills of ex- 
ception. Webster vs. Barnett, 17 Fla., 272; Potsdamer vs. 
State, 17 Fla., 895, and other cases. 

No questions outside of the bill of exceptions are raised, 
or occur to us upon inspecting the record. 

The judgment is affirmed. 
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SamueEL A. DoNALD, APPELLANT, vs. CAROLINE E. Don- 
ALD, APPELLEE. 


1. The term ‘‘extreme cruelty”’ in the statute, McClellan’s Digest, 
sec. 7, p. 473, is to be interpreted to mean the cruelty which was 
ground for divorce a mensa et thoro in England. 

2. In arriving at a conclusion, as to what cruelty may be properly termed 
‘‘extreme,’’ the court should consider: (a. ) The mentaland physi- 
cal condition of the person upon whom the violence is inflicted. (0. ) 
Whether or not the act of violence was a single and exceptional 
act, and the provocation under which it was committed. (c.) 
Whether the circumstances under which it was committed would 
induce the belief that its repetition was very improbable. 

3. ‘* Extreme cruelty”’ sufficient to authorize a court to grant a di- 
vorce does not necessarily mean a bodily injury alone, but in- 
cludes such conduct on the part of the husband as would cause 
to the wife continuous and intense mental suffering and danger 
to her health. 

4. Divorce for cruelty is not granted as a punishment for past acts of 
violence, but on the ground of danger to the wife if the cohabi- 
tation continues. 

5. Facts not amounting to actual cruelty may be properly stated in a 
bill for divorce as laying a foundation for subsequent cruelty, 
and to show the true relations between the parties and the likeli- 
hood of the repetition of the violence. 

6. Placing his hand on his wife’s shoulder and requesting her to leave 
the room is not an act of extreme cruelty by the husband. 


Appeal from the Cireuit Court for Volusia county. 
The facts of the case are stated in the opinion. 

Walter R. Yates for Appellant. 

John A. Henderson and T: L. Clarke tor Appellee. 
Tue Cuter-Justice delivered the opinion of the court: 


Caroline E. Donald filed her bill in the Circuit Court of 
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Volusia county against her husband, Samuel A. Donaid, 
praying therein for a decree annulling the bonds of matri- 
mony between herself and said Samuel A. Donald. The 
bill alleges that complainant, she being at the time the 
widow of one Ryden, intermarried with the defendant on 
the 16th of April, 1882, in the County of Orange, State of 
Florida; that at the time of her marriage with defendant, 
she had one young child, the issue of her marriage with 
her first husband ; that she continued to cohabit with de- 
fendant until the 28th day of July, 1883; that soon after 
her marriage with the defendant he began to treat her in a 
cruel and inhuman manner, which treatment he kept up 
until she was driven from home; that shortly after her 
marriage her infant child, a year and a half old, by her 
former husband, was taken sick, and the defendant, when 
called upon to assist in caring for it, threatened to whip it, 
and that when complainant remonstrated he threatened to 
whip her, which threat he often repeated ; that on the 9th 
day of June, 1883, defendant whipped his daughter by a 
former marriage, and that when complainant remonstrated 
with him, he, in a passion, struck her on the shoulder and 
knocked her out of the room through a door; that on the 
25th of June, 1883, the defendant came home, bringing 
with hima negro deputy sheriff, who served her with a 
summons to appear and answer to a suit fora divorce 
brought by defendant against her; that she left home 
the next day, and staid with her brother three weeks, 
at the end of which time she returned home, her husband 
having in the meantime dismissed his suit for divorce; that 
on the 24th of July, 1883, he informed her that they must 
separate ; that as they were then living one of them might 
die, and the other would be accused of poisoning the dead 
one; that she again left the house of defendant and went 
to Sanford, where she learned that defendant had written 
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her brother and all the merchants of Sanford, and also pub- 
lished in the Enterprise newspaper, a notice not to credit 
the complainant on his account, as she had left her home 
without cause; that she returned again to Enterprise and 
met her husband, who told her that the house was locked, 
and that she should not go in it; “that she had been in- 
sulted, disgraced and cruelly treated in very many instan- 
ces by the defendant ” herein; “that he has told her that 
a negro was as good as she, and insisted on her addressing 
her servants as Mr. and Mrs.; that he would whip her as 
he chose and whenever it gratified him; that he never 
gave her a single dollar all her married life; that all the 
money she had she earned by taking in sewing, though the 
defendant is a man of large means and well able to support 
his family in luxury ;” that during the latter part of their 
married life the defendant’s temper was habitually violent 
and ungovernable. Whereupon she filed her bill for di- 
vorce. 

There was a demurrer to the bill by defendant on the 
ground that the bill did not set forth any ground for a di- 
vorce, which demurrer the court overruled. We think the 
demurrer should have been overruled. There seems to be 
much contusion in the adjudged cases as to what degree 
cruelty must reach to be properly termed extreme cruelty, 
and also whether the cruelty to the wife must be produced 
by bodily or mental suffering. 

Mr. Bishop says that the term “extreme cruelty,” and 
other similar expressions to be found in the statates of 
most ot the States, are to be interpreted to mean simply and 
only the cruelty which was ground for divorce from bed and 
board in England. Bishop on Marriage and Divorce, vol. 
1, sec. 718. 

In arriving at a conclasion as to what cruelty can be 
properly designated as extreme, the surrounding circum- 
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stances of the parties should be carefully considered. The 
courts should look to the mental and physical condition of 
the person upon whom violeuce is inflicted. Anact which 
would be lightly regarded by a woman of firm and vigor- 
ous mind and person, whose susceptibility to insult and ill 
treatment was dull and obtuse, might be an act of extreme 
cruelty to a woman in poor health and of acute sensibili- 
ties. They should also in case of a single act of violence, 
exceptional in its nature and its repetition extremely im- 
probable, where the parties had before lived quietly and 
peacefully, and there was no just reason to fear danger to 
the woman by a continuance of the cohabitation, use the 
greatest caution and discrimination. They should consider, 
too, whether the act was caused or provoked by the wife 
and the degree of provocation, whether little or great, or 
whether it was wholly unprovoked. In the latter case a 
small amount of violence without cause has been considered 
to be under the peculiar circumstances sufficient to justify 
the court in saying the woman was not safe. French vs. 
French, 4 Mass., 587. 

The better opinion, and one more consonant with human- 
ity and justice, is that the cruelty to the wife need not ne- 
cessarily be a bodily infliction. 

Personal violence is not the only method of treating her 
with extreme cruelty. Toan educated, delicately nurtured, 
and fragile woman, the imagination can easily supply kinds 
of treatment which would equal, if not exceed, the cruelty 
of ablow. Grossly and repeatedly charging her with want 
of virtue; abuse and mistreatment of near relatives whom 
she reverenced ; a denial to her of the means of making a 
decent appearance in the society to which she was accus- 
tomed ; continuous coldness of manner toward her; the 
forcing upon her of low and vulgar associates; these and 
the innumerable annoyances which malicious ingenuity can 
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inflict, to the kind of woman supposed would, in their dam- 
aging effect on her health and happiness, far exceed the 
effect of a blow. Whispel vs. Whispel, 4 Barbour, 217; 
Harratt vs. Harratt, 7 N. H., 196; Saunders vs. Saunders, 
10 Jurist, 143. 

It would seem-also that a divorce for cruelty is not given 
by the courts as a punishment for a past act, but because 
an act of violence would engender in the mind of its vic- 
tim such a constant fear of its repetition and growth in 
reality as would make her life an unbearable burden, and 
to furnish her protection and security for the future by de- 
priving her husband of his power of control over her. 
Bishop on Marriage and Divorce, sec. 719. “It is for 
safety in the future, and not for retribution in the past.” 

Considering the statements in the bill and taking them 
as true, as we are bound to do, but for the purpose only of 
determining whether they set forth substantially a case enti- 
tling the complainant to relief, we think the bill is sufti- 
cient, and that the demurrer should have been overruled. 
It alleges continuous inhuman and ill treatment, commenc- 
ing shortly after marriage, which culminated in a blow; 
that the defendant threatened to whip the child of com- 
plainant by a former marriage, only a year and a half old, 
when it was sick, and that he locked his house and refused 
her permission to come into his house, and turned her away 
without making any provision for her support; that dur- 
ing the “latter part of their married life his temper was 
habitually violent and ungovernable.” 

The statement in the bill as to the bad temper of de- 
fendant was defective as a cause for divorce of itselt be- 
cause too indefinite as to length of time to meet the re- 
quirements of the statute, it only saying, “‘in the latter part 
of their married life ;” or of the rule laid down in Crawtord 
vs. Crawford, 17 Fla., 180, as to statement of facts; but the 
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statement, together with the other acts charged in the bill, 
may be properly taken into our consideration under the 
rule laid down in the 10th Jurist, 143, in case of Saunders vs. 
Saunders, “that facts not amounting to actual cruelty 
were admissible as laying a foundation for subsequent cru- 
elty,” and showing the true relation between the parties 
and the likelihood of the repetition of the violence. See 4 
Barbour, 217; Whispel vs. Whispel. 

If these statements in the bill were true the woman was 
not safe in continuing to cohabit with the defendant, and 
the bill makes out a substantial case of extreme cruelty to 
a wife of ordinary womanly instincts. What we have 
said applies exclusively to the consideration of the bill as 
demurred to, and which admits the truth of its statements. 

The next assignment of error is that the proof did not 
support the allegations of the bill. The only thing we 
can find in the record and evidence to support the allega- 
tion of cruelty is the admission of the defendant, that he 
put his hand on her shoulder and requested her to leave 
the room. There is no proof ot his bad temper; of his 
threatening to whip her child, or of any material allega- 
tion in her bill, except that he refused to permit her to re- 
turn home, saying that he had told her if she left she 
should not return. Wecannot come to the conclusion that 
where the only fact proven, or admitted by the defendant, 
is that he put his hand on her shoulder and requested her 
to leave the room, and not to interfere between him and 
his daughter, was extreme cruelty as contemplated by the 
statute. Bishop on Marriage and Divorce, sec. 740, quot- 
ing Chancellor Kent, and Pothier. The court erred in 
granting a divorce to complainant on such evidence. 

The defendant filed a cross-bill, to which no objection 
could be urged for being overly decent, or for not setting 
up sufficient grounds for a divorce. The complainant de- 
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nied the truth of the bill. There was an utter want of 
proof of his charges, and it would seem that if there was 
any truth in them they were of such a nature as to be sus- 
ceptible of easy proof. We are led to doubt in consider- 
ing the gravity of the charges against the character of the 
complainant, and his failure to introduce any evidence 
tending in the remotest degree to prove them, his good 
faith in making them. 

The decree of the chancellor is reversed, and the bill of 
complaint is dismissed, as is also the cross-bill of defend- 
ant; and it is ordered further that the defendant pay all 
the costs ot this suit, both in the Circuit Court and in this 
court. 





County CoMMISSIONERS PoLK County, APPELLANTS, VS. 
©. E. Jounson & Co., APPELLEES. 


1. A supersedeas to a judgment awarding a peremptory writ of man- 
damus which has not been performed stays the execution of the 
writ, but does not undo the previous full performance thereof, 

2. Where, after an appeal taken from a judgment granting a peremp- 
tory writ of mandamus, a supersedeas is granted, but the defend. 
ants in the writ, who are appellants, have in the interim per- 
formed its commands, an attachment will not issue against the 
relators for availing themselves of the benefit of such perform- 
ance as a contempt of such supersedeas granted without notice of 
the performance. 

3. A performance of the requirements of a peremptory writ of man- 
damus is not a bar to an appeal from the judgment awarding the 
writ. 


Appeal from the Circuit Court for Polk county. 


The facts of the case are stated in the opinion, 
37 
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G. A. Hanson for the motion. 
J. B. Wall contra. 


Mr. Justice Raney delivered the opinion of the 
court : 


This is a motion fora rule upon the appellees to show cause 
why they should not be attached for violating a superse- 
deas granted by a Justice of this court. 

It now appears that intervening the entry of the appeal 
and the granting of such order the writ of mandamus was 
obeyed, and the appellees obtained the license to sell liquor 
from the Collector of Revenue. This was of course un- 
known to myself or the other Justices of the court with 
whom I consulted and with whose concurrence I acted 
when I made the order. 

A supersedeas to a final judgment not performed stays 
the execution thereof, but does not undo the performance 
of such judgment which has been fully performed. 5th 
Fla., 234; 19 Wall., 661, The ruleis denied. This de- 
nial, or such performance, however, does not aifect the ap- 
peal, which stands for such disposition as may be proper. 
3 Otto, 150. 








Boarp County CoMMISSIONERS OF PoLk County, APPEL- 
LANTS, vs. CHURCHILL E. Jonnson & Co., APPELLEES. 


1. An alteration of a petition to the County Commissioners for license 
to sell liquors, wines and beer under Chapter 3416, Acts of 1883, 
by erasing therefrom the name of the person whom the regis- 
tered voters understood at the time of the signing to be the per- 

son ta whom such license was to be granted, and the inserting 

therein the name of another person for whom the registered vot- 
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ers had not asked sucha privilege, is a sufficient reason to justify 
the County Commissioners in refusing to grant a permit to such 
other person to obtain license. 


. The personal fitness of the party seeking a license for the special 


privilege of selling liquors, as well as the sale of liquors in the 
election district, is an essential consideration in the mind of the 
voter at the time of signing said petition. 


. Section 2 of said act does not require the publication of the affidavit 


to the petition mentioned therein ; said act only requires the pub- 
lication of ‘‘the petition and the names and marks thereto at- 
tached.”’ 


. “A return to an alternate writ of mandamus should state the facts 


relied on with such precision and certainty that the court may 
be fully advised of all the particulars necesssary to enable it to 
pass judgment upon the sufficiency of the return.”’ 


. The act of December 12th, 1855, amended by section 2, Chapter 


1009, Act 1859, was abrogated by section 8, Article 6, of the 
Constitution of 1868. 


. The absconding of one of two joint petitioners for license to sell 


liquors, after the issuance of an alternative writ of mandamus to 
the Board of County Commissioners which had refused to said 
petitioners a permit to obtain license, is not a good reason why 
the peremptory writ should not issue, 

Appeal from the Circuit Court for Polk county. 

The facts of the case are stated in the opinion. 

G. A. Hanson for Appellants. 

J. B. Wall for Appellees. 


Tue Cuter-Justice delivered the opinion of the court: 


Churchill E. Johnson & Co. petitioned the Judge of 


the Sixth Circuit for an alternative writ of mandamus to 
compel the3?Board of County Commissioners of Polk 
county to pass an order granting a permit to petitioners to 
sell liquor, wines and beer in Election District No. 3, in 
said county. 


The petition sets forth that petitioners had, 
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on the 6th day of April previous to the commencement of 
these proceedings, presented to the Board of County Com- 
missioners of said county, the said Board being then in 
session, a petition to sell liquors, wines and beer in said 
Election District No. 3, in accordance with Chapter 3416, 
Laws of Florida, which petition was signed by a majority 
of the registered voters of said Election District, was 
sworn to and had been published in a newspaper published 
in said county for two weeks in accordance with the pro- 
visions of said act. Petitioner further alleges that not- 
withstanding petitioners had complied with all the require- 
ments of the law, said Board had, in violation of the pro- 
visions of said act, refused to grant to petitioners the per- 
mit applied for. 

Upon this petition the Judge ordered the alternative 
writ to issue. 

The County Commissivners of said county made their 
return to said alternative writ, setting forth three grounds 
why the writ should not issue. 

First. That petitioners had an adequate and complete 
remedy by appeal to the Cireuit Court under the provi- 
sions of sec. 17, chap. 46, page 318, McClellan’s Digest. 

Second. “ It is not true that relators had complied fully 
with all the requirements of the law by presenting a peti- 
tion signed by a majority of the registered voters of Elec- 
tion District No. 3, asking for a permit to sell liquors, wines 
and beer in said district. On the contrary they had pub- 
lished and presented an old petition which had been re- 
jected by these respondents, at a former meeting of said 
board, and which had been altered and interiined by insert- 
ing the name of N. Schurer as the partner, instead of S. 
Bevil, who, these respondents are advised aud believe, was 
the reputed partner at the time said peiition was circulated 
and signed, said alterations and interlineations had been 
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made since the signing of the same without the consent of 
the voters who signed the petition, or this board, and that 
said alterations and interlineations were unlawful and so 
changed the character of the petition as to render it in- 
valid.” 

Third. The affidavit to the petition as published does 
not show that Churchill E. Johnson or N. Schurer or any 
one else signed the same, therefore it was not published in 
full, or was not a complete and sufficient affidavit. 

Afterward the respondents by leave of the court amended 
their return, and for further cause why the writ should 
not be granted allege that they are informed and believe 
that the applicant, Churchill E. Johnson, is a fugitive from 
justice and has absconded since the awarding of the alter- 
native writ, and that if the peremptory writ be granted 
that he could not avail himself of it, and that his rights 
are not assignable. 

Upon the coming in of the answer of the respondents to 
the alternative writ, relators by their counsel moved the 
court to strike out the return and amended return of the 
respondents, because the same is evasive, argumentative, 
uncertain and insufficient, and for final judgment. 

The Judge granted the motion to strike out the return 
and the amendment thereto, and awarded a peremptory 
writ of mandamus, commanding the said board to issue 
a permit to the petitioners to sell liquors, &c., in said 
district. 

To this ruling and judgment of the court respondents 
excepted and prayed an appeal. 

A change of the party or parties who are applicants for 
a permit upon which to obtain a license from the collector 
to sell liquors, after the signing of the petition by the regis- 
tered voters, without the express and distinct consent of 
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such voters, would unquestionably be a valid reason to jus- 
tify the County Commissioners in refusing the permit. 

The law requires that the applicant tor license should 
obtain a majority of the registered voters of the election 
district to sign his application “asking said board to 
grant to said applicant the right to sell such liquors.” 

It is not simply a petition for permission to sell, but a 
designation of a certain person who is to enjoy the privi- 
lege, and whose personal fitness to conduct such a business 
must be a consideration with the voter at the time of the 
signing. It does not follow because the voter signs the 
petition of one person to carry on such a business that he 
would sign for another. A change of the petition as to 
the person who asks for the license after such signing 
would not be a compliance with the law, and the County 
Commissioners should reject such a petition. In the argu- 
ment of the case the court understood counsel tor the ap- 
pellant to say that these were the facts. Does the return 
to the alternative writ sustain the inference of the coun- 
sel? It says: “on the contrary they had published and 
presented an old petition which had been rejected by the 
board at a former meeting of said board, and which had 
been altered and interlined by inserting the name of N. 
Schurer as the partner instead of S. Bevil who these re- 
spondents are advised and believe was the reputed partner 
at the time said petition was circulated and signed, and 
that such alterations and interlineations have been made 
after the signing the same without the consent of the 
voters.” 

It is also incumbent upon the respondent to state in his 
answer the facts relied on with such precision and certainty 
that the court may be fully advised of all the particulars 
necessary to enable it to pass judgment on the sufficiency 
of the return. High on, Extraordinary Remedies, sec. 474. 
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Applying this rule of construction to the 2d ground of 
the return of the respondents we are unable to say that it 
is sufficient. 

It does not allege clearly and with the distinctness re- 
quired that Schurer was not one of the firm of Charchill 
E. Johnson & Co., or that he was not understood by the 
signers at the time they signed to be such. It does not 
say in whose name the “old petition” was presented. It 
does not rebut the supposition, which is a very natural 
one, that the original petition might have been in the name 
of “Churchill. E. Johnson & Co.,” leaving undetermined 
on its face who was the other party composing, with John- 
son, the said firm, and that the interlineation mentioned 
was merely filling out the description of the firm by the 
name of the real partner, which could not be objectionable. 
It does not say Bevil’s name was in said petition and 
erased, but that Schurer’s name was inserted instead of 
Bevil’s. It does not say that Bevil was the partner of 
Johnson. It does not say that at the time of the signing 
the petition by-the voters that they signed it under the 
belief and with the understanding that Bevil was the 
partner of Churchill E. Johnson, but only that “these re- 
spondents (the board of County Commissioners) are ad- 
vised and believe that Bevil was the reputed partner.” 

The facts averred in the return may be true consistently 
with the truth of the facts alleged in the petition, and 
when this is so the return has been held to be bad. Har- 
wood vs. Marshall, 10 Md., 451. 

There was no error in the judgment of the court in de- 
ciding that the return was insufiicient. 

As to the first ground that the relators could have ap- 
pealed from the decision of the board under section 17, 
page 318, McClellan’s Digest—the act referred to was 
passed in 1855 and amended in 1859, and was abrogated 
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by sec. 8, art. 6 of the Constitution of 1868, prescribing 
the appellate jurisdiction of the Circuit Courts. 

As to the proptiety of the proceeding on the part of re- 
lators see State, ex rel., vs. Commissioners of Jefferson 
county, 17 Fla., 707; ib. vs. County Commissioners of 
Sumter County, 19 Fla., 518; ib. vs. County Commis- 
sioners of Jefferson county, 20 Fla., 425. 

As to the third ground, “that the affidavit to the peti- 
tion as published does not show that Churchill E. Johnson 
or N. Schurer or any one else signed the same; therefore 
it was not published in full, &.,” there is nothing in the 
act of 1883, chap. 3416, requiring the affidavit to the peti- 
tion to be published. The act only requires “the petition 
with the names and marks thereto attached” to be pub- 
lished. 

The amended return, setting up that Johnson had ab- 
sconded, was not a reason for refusing the permit. With- 
out saying what effect his absconding would have, if 
he had been the sole petitioner for aes it could not af- 
fect the right of Schurer. 

There is no error in the record and the judgment is af- 
firmed. 





Mary S. Benner ET AL., APPELLANTS, vs. D. R. KENDALL 
ET AL., APPELLEES. 


1. To entitle a party to relief on a bill in equity filed by him to enjoin 
a sale of property claimed by him, which, if the sale occurred 
would be a cloud on his title, he must show title in himself. If 
he fails to do so he cannot be injured by such a sale. 

2. When the cloud proposed to be removed by the bill would not, if an 
action of ejectment was brought upon it against the true owner, 
be sufficient to cause said owner to be put to proof of its ineffi- 
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ciency, and was not apparently a good title, no cloud exists and 
the interference of a court of equity cannot be invoked. 


[Raney, J., dissenting as to the rule announced in the 2d head-note, 
under chapter 3432, Laws of Florida. ] 


Appeal from the Circuit Court for Brevard County. 
Mr. Justice VanValkenburg did not sit in this case. 
The facts of the case are stated in the opinion. 

G. W. Deans and J. W. Archibald for Appellants. 
C. P. & J. C. Cooper for Appellees. 


Tue Culer-JusticE delivered the opinion of the court: 


This bill was filed by Mary S. Benner in her own right, 
and Mary S. Benner and F. M. Bonta as executor and ex- 
ecutrix of Hiram 8. Benner deceased, and Ella Benner, Ida 
Benner and Mary Benner, minor children of the said Hi- 
ram §S. Benner, by their next friend, J. W. Archibald, of 
the County of Duval and State of Florida, and Laura 
Bonta and F. M. Bonta husband of the said Laura, and 
Charles F. Benner of the State of New York, and Fanny 
Duclos of the State of New Jersey, against Daniel R. Ken- 
dall, Susan R. Kendall, Caroline C. Kendall and Elizabeth 
Upham, executors of the estate of Isaac C. Kendall of the 
State of New York,and George W. Hunt of the State of 
Florida. 

The bill alleges that the complainants are owners of 
and have an indefeasible title to a tract of land lying and 
being in the State of Florida, in townships 22 and 23 
south, and ranges 34, 35 and 36 east, containing forty-three 
thousand acres, and that they are now in full and peaceable 
possession of the same; that the defendants, Daniel R. Ken- 
dall, Susan R. Kendall, Caroline C. Kendall and Elizabeth 
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Upham as executors of Isaac C. Kendall, have obtained a 
decree for the sale of a part of this tract of land, by virtue 
and in pursuance of a foreclosure of a certain alleged mort- 
gage claimed to have been made by one Joseph Delespine, 
in as uit wherein the defendants in this suit were complain- 
ants and Ramon Hernandez, administrator of Joseph Dele- 
spine, was defendant, said decree of sale being dated May 
3d, 1884. That by thesaid decree George W. Hunt was ap- 
pointed by the court to sell said property on the first Mon- 
day in July, and that the said Hunt unless restrained 
would sell said property. That said sale if made would 
cast a cloud on the title of complainants. 

The bill prays for an injunction against the defendants re- 
straining them from further proceeding and from selling the 
said land until the further order of the court. There are 
no exhibits of any kind referred to in said bill in proof of 
title, nor any affidavit setting up title in the complainants 
or for what length of time they have been in possession of 
said tract of land. On this bill the Chancellor granted an 
order that the decree directing George W. Hunt to sell the 
land mentioned in said decree be suspended until the tur- 
ther order of the court. 

On 28th of October defendant filed an answer setting 
up— 

1st. That they were advised by counsel that said bill 
could not be maintained and no injuntion should issue to 
enjoin the entering of a decree in a chancery suit regularly 
made by the court in another cause on May 3d, 1885. 

2d. That the defendants are the representatives of Isaac 
C. Kendall, deceased, and holders of a valid note and mort- 
gage made by Joseph Delespine to whom the lands men- 
tioned were granted by the Spanish Government in 1817, 
the said mortgage regularly foreclosed and the lands there- 
in described decreed to be sold. That Delespine and those 
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against whom suit was brought had the legal interest in 
said lands. That complainants claim title to said lands 
through a tax sale and deed thereunder of John Simpson, 
as Tax Collector of Orange county, to the Register of Pub- 
lic Lands of the State of Florida, made the 29th day of 
July, 1852—a copy of which deed is attached to the an- 
swer and marked “ Ex A,” and a deed from Dennis Eagan, 
as Commissioner of Lands and Immigration of said State, 
to Hiram Benner. The answer prays that it may be taken 
as a demurrer to the bill. 

The respective counsel for complainants and defendants 
agreed in writing to submit the “above case as to dissolu- 
tion of injunction before the Hon. W. A. Cocke on Friday, 
November 14th, 1884.” 

Subsequently counsel made another agreement in writing 
to submit the motion to dissolve the injunction on the 25th 
of November. 

On same day the complainants filed their replication to. 
the answer of defendant. 

On the day last mentioned the Judge, Hon. W. A. Cocke, 
ordered that the injunction be dissolved. 

The complainants in their petition of appeal assign as. 
error the dissolving of the injunction. 

At the hearing of the motion to dissolve, the complainants 
did not attempt to prove title in themselves by any evidence 
of any kind. Complainants before asking the court to re- 
move a cloud from their title must actually have a title. 
If there is no title there can be no cloud. “ The party ag- 
grieved must actually have a title which is embarrassed or 
to become so by the threatened cloud.” High on Injunc- 
tions, vol. 1, sec. 380. 

The bill alleges that the defendants claim a right to sell 
the property under a decree of foreclosure ot a mortgage 
made by one Joseph Delespine. It does not allege that said 
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Delespine ever had or claimed title to the land described in 
the decree. If Delespine had no title or interest in the 
lands mortgaged by him a sale under such mortgage would 
not convey an apparent title to a purchaser, and would not 
be a cloud on the title of the true owner. It is always as- 
sumed when the court interferes that the title of the party 
complaining is affected by a hostile title apparently good, 
but really defective and inequitable by something not ap- 
pearing on its face. Rea pro ami vs. Longstreet & Sedg- 
wick, 54 Ala., 291. When, however, the alleged hostile 
title is void on its face, or is insufficient to make a prima 
facie case in an action of ejectment, and would fall of its 
own weight without proof in rebuttal, it does not amount 
to a cloud, and equitable interference is unnecessary. Ibid, 
Pixley vs. Huggins, 15 Cal., 127; Shalley et a/. vs. Spill- 
man ef al., 19 Fla.,500. From the case made by the bill a 
purchaser at the foreclosure sale under the mortgage made 
by Delespine would have a master’s deed to property in 
which the mortgagor had no title and consequently no 
right to mortgage the same. Such a title would not be a 
cloud as contemplated by law. 
Decree is here rendered dismissing the bill. 


Mr. Justice Raney delivered the tollowing dissenting 
Opinion : 


I concur in the opinion ot the Chief-Justice that no show- 
ing was made by the complainants, Benner ef a/., entitling 
them to an injunction, and that it was properly dissolved. 
I do not think, however, that since the passage of chapter 
3432, entitled “an act in relation to injunctions,” approved 
February 12th, 1883, a court of equity is ousted of its juris- 
diction to enjoin a sale of land by the failure of the bill te 
show that the person as whose property it is attempted to 
sell ever had any interest in the land. The purpose of the 
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statute in question was to enable an owner in possession to 
go into equity to restrain a sale of his land as the property 
of any other person, whether that person be one who has 
never had any interest or who has had title to it at some 
time ; and to thus enable him to prevent a sale of and a 
paper title covering his land from being made, instead of 
compelling him to stand by (except in cases covered by the 
sale laid down in Barnes et ux. vs. Mayo, 19 Fla., 542, and 
cases cited by the C. J.,) until a deed should be made, and 
sustain his superior title against an ejectment brought 
against him on such alleged adverse title. The statute has 
enlarged the equitable jurisdiction of the court as fixed by 
the cases referred to, and now such an owner in possession 
can go into equity and prevent his land from being sold as 
the property of another who has had no interest in it. 

In view of the absence of Judge VanValkenburgh, who 
is not well enough to be in attendance upon the court, I 
think it unnecessary to say more, as nothing can be taken 
as settled by this case outside ot the doctrine covered by 
the first head note, and the disposition made of the bill. 





Joun B. E. SLOAN ET AL., APPELLANTS, VS. SUSAN M. SLOAN 
ET AL., APPELLEES. 


The statutes of Florida do not clothe a ‘‘ foreign executor ’’ with au- 
thority to defend a suit in her courts, nor can such authority be 
siven by consent of parties that he shall become a party defend- 
ant to a suit pending and an order therein making such a party. 

2. Where a defect of necessary parties, which existed prior tu the de- 
cree appealed from, is discovered on appeal, the decree may be 
reversed, and the cause reman‘ted with leave to make parties, and 

for further proceedings. 
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Appeal from Circuit Court for Marion couuty. 


The facts of this case, so far as necessary to an under- 
standing of the points decided, are as follows: 

The appellees, Susan M. and Sallie H. Sloan, filed on 
July 5th, 1883, their bill in equity against John B. E. 
Sloan and William P. Hall, citizens of South Carolina, 
Adie E. Waterman and Summerfield M. G. Gary, citizens 
of Florida, alleging that William Sloan was, in’ his life 
time, between the years 1856 and 1862, seised in fee of a 
quarter section of land under a deed from one Jacob Mil- 
ler, bearing date August 25, 1855, and of 461.39-100 
acres under a deed from the Trustees of the Internal Im- 
provement Fund, bearing date November 20, 1856, and of 
643 acres of land by deed of November 17, 1858, from 
said Trustees, and of a sixteenth of a section by deed from 
one N. P. Hotchkiss, dated November 11, 1860. Copies 
of the deeds, describing the lands, are annexed to the bill 
as parts thereof, and the lands are situate in Marion county ; 
that complainants are daughters of said William Sloan, 
and with David W. Sloan and William L. Sloan are the 
only surviving heirs of William Sloan and that David W. 
and William L., have conveyed all their interest in the 
lands to the complainants; that their father died in Texas 
in the year 1862, leaving a will which was signed in the 
presence of but two witnesses, and has never been probated 
in Florida; that during the year 1869, one Michel A. 
Clontz, then sheriff of Marion county, “ pretended ex-officio 
as such sheriff to administer on the estate of said William 
Sloan, deceased, without the knowledge or consent of your 
orators, and without any petition or request of any one in- 
terested in said estate, and that such administration was 
illegal, unauthorized and void from the beginning to the 
end of the same ;” that in pursuance of such illegal and 
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void administration, the said Clontz did, on August 24, 

1869, file in the County Court of said county a petition as 

administrator, praying an order for the sale of real estate 
. of their father. 

The petition did not describe any real estate of said 
William and did not allege that his personal assets were 
exhausted ; there was no sworn schedule of the debts due 
from his estate, to pay which a sale was sought to be de- 
creed, and the petition was not sworn to, or verified in any 
way ; that on the day the petition was filed, the County 
Judge, Edward Barker, made an order authorizing Clontz 
to sell the real estate of William Sloan, but this order did 
not describe any real estate decreed therein to be sold, and 
did not recite any jurisdictional fact of the exhaustion of 

y the personal assets, and the existence of debts authorizing 
the granting thereof, and the same is void. A copy of the 
petition and order are annexed as parts of the bill. The 
petition states that due and legal notice was published for 
space of four weeks, in the “East Florida,” that application 
would be made for permission to sell “the real estate of 
William Sloan, late of Marion county, deceased,” and prays 
“an order for the sale of the real estate of the aforesaid Wil- 
liam Sloan, as the law in such cases provides.” The order 
is for the sale of the “real estate of the said William 
Sloan ”’; that in accordance with, and by virtue of said void 
order, Clontz did, on the 4th day of October, 1869, pur- 
port to sell to one 8. C. DaBruhl all of the lands of Wil- 
liam Sloan for the grossly inadequate and unfair sum of 
$664; they consisting of nearly 1400 acres, as hereinbefore 
described. A copy of the report of sale is annexed to the 
bill as part thereof. That this sale was a part of a-fraudu- 
lent conspiracy between Clontz and DaBruhl, J. B. E. Sloan 
and Hall, to depreciate the value of said property, and so 

manage the sale thereof as to have the said DaBruhl 
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buy in the same for greatly less than its value ; and after- 
wards, in pursuance of the same scheme, to permit the 
defendants, J. B. E. Sloan and Hall, to obtain titles to all 
of said real estate for a grossly inadequate consideration ; 
“all of which was so done by the said parties, and said 
conspiracy carried out as will hereinafter appear ;” that on 
June 10,1870, the said County Judge made an “order 
confirming a purported sale of certain lands made on the 
4th day of October, 1869,” by Clontz, as administrator of 
William Sloan, “to John B. E. Sloan and William P. 
Hall, and further ordered that the said John O. Matthews, 
administrator,” make and deliver proper titles to Sloan 
and Hall, as the highest bidders at such sale; and that in 
pursuance of this illegal and invalid order Matthews, as 
Sheritf and ex-officio administrator of William Sloan, con- 
veyed all the above described lands, except about 80 acres, 
to J. B. E. Sloan and Hall by deed dated June 14, 1870, of 
which a copy is annexed to the bill as a part thereof. 
This deed was executed in pursuance of the same conspi- 
racy to depreciate the value of the lands and defraud com- 
plainants, and “is absolutely null and void in effect, save 
that it casts a cloud upon the title of complainants,” the 
said original order being made without jurisdiction by the 
County Court, and not describing the land to be sold, 
and the sale being made to one DaBruhl, and not to Sloan 
-and Hall, the order confirming sale and ordering deed to 
be executed providing that the same should be made to J. 
B. E. Sloan and Hall, and not describing the lands or sale 
sufficiently, and the deed not being made by the adminis- 
trator who made the sale, and Matthews having no au- 
thority to make it; that on the day of May, 1875, the 





clerk of the County of Marion, and State of Florida, exe- 
eutel a tax deed in pursuance of a sale for State and 
county taxes of the above described lands in sections 14 
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and 15 S., R. 23 E., to one Adie E. Waterman, as appears 
by deed recorded in book “ A,” Tax deeds of said county, 
a copy of which is annexed as a part of the bill; that said 
tax title is void, the said lands of William Sloan having 
been assessed for the year 1873, for which year’s taxes they 
were sold, with other lands not the lands of William Sloan 
or any one claiming under him, and a large part of the 
lands so conveyed to Waterman, viz: 680 acres, having 
been assessed that year by the collector of taxes and not 
by the assessor, and there being no warrant attached to 
such assessment, and the balance of said lands being as- 
sessed to J. B. E. Sloan on the tax book for 1873, without 
a warrant to collect attached to the same, being improp- 
erly described and no legal notice or record ot notice of 
the sale of said lands for the year 1873, and the sale for 


taxes ot said land for the year 1873 is in many other ways . 


illegal, and the deed in pursuance of the same utterly null 
and void, save that it casts a cloud upon the title of com- 
plainants to said land; that Waterman, by deed dated Au- 
gust 16, 1878, conveyed to S. M. G. Gary all said land in 
sections 14 and 15, T. 15, R. 23,8. and E., conveyed to 
the former by said tax deed ; that Waterman had no claim 
of title to said land except said void tax deed, and the 
deed to Gary is utterly null and void except that it casts a 
cloud upon complainant’s title; that Gary, by deed of 
January 1, 1879, has conveyed said lands to J. B. E. Sloan 
and Hall, which deed is alleged to be null and void as 
Gary has no claim or title to the lands save the deed from 
Waterman, but it casts a cloud upon complainants’ title. 
Copies of the deeds are annexed as parts of the bill; that 
complainants are in possession of said lands, and said sev- 
eral deeds cast a cloud upon their title, and prevent them 
from disposing of the same at an adequate price, and may 
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hereafter be used by said defendants when the evidences 
of illegality of said deeds are lost, and may cost vexatious 
litigation to complainants. 

The prayer of the bill is for an injunction against the 
defendants encumbering or conveying the lands, or ex- 
ercising or attempting to exercise any acts of ownership 
over the same, and from asserting any ownership under 
said deeds, or commencing or prosecuting any suits at 
law against complainants, or those claiming under them, to 
obtain possession or the title of said lands by virtue of said 
deeds, or from using them for any purpose, and that the ad- 
ministrator’s sale be set aside and vacated, and the deed from 
Matthews to Sloan and Hall be decreed to be delivered up, 
and to be cancelled of record by the clerk of Marion county, 
and that the tax deed, and the deed from Waterman to Gary, 
. and that from Gary, be decreed to be null and void, and 
to be delivered up and cancelled on the records of the 
county, and for general relief. 

The defendants, J. B. E. Sloan and Gary, answered the bill, 
and there was replication to the answer of the former. 
Gary disclaims having any personal interest in the land, 
he acting in what he did in taking title as the attorney ot 
Hall and J. B. E. Sloan; they having furnished him with 
the money to pay Waterman for the land conveyed to him, 
and he taking title to himself because he did not then 
know Hall’s christian name. 

On the 14th day of May, 1884, by consent of counsel for 
complainants and defendants, the Chancellor made an order 
reciting that Hall was then dead, and that Susan Hall, 
Francis P. Salas and John B. E. Sloan are executors and 
executrix of his last will and testament, in the State of 
South Carolina, “as appears by the certificate of letters tes- 
tamentary to said executrix, given by the Probate Judge 
of Charleston county, South Carolina, now on file in this 
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case,” and ordering “ that said Susan Hall, executrix, and 
Francis P. Salas and John B. E. Sloan, executors of the 
last will and testament of said William P. Hall, deceased, 
be, and they are hereby made parties to the said cause as 
legal representatives of said William P. Hall, deceased, de- 
fendant,” &c. The “certificate” mentioned appears in the 
record, and bears date October 6, 1883. 

Afterwards a stipulation was filed by which all the de- 
fendants in the case adopt the answer of John B. E. Sloan 
as the answer of each, and complainants “join issue upon 
and reply ” to said answer as they have to the Sloans. 

Testimony was taken and the cause coming on to be 
heard in the Circuit Court, there was a decree in favor of 
the complainants, and from this decree the defendants have 
appealed. 


A, W. Cockrell § Son for Appellants. 
C. P. & J. C. Cooper for Appellees. 


Mr. Justice Raney delivered the opinion of the 
court: 


The purpose of the bill in this case is the removal of a 
cloud upon title to real estate. 

We meet at the threshhold, upon reading the record, the 
fact that there is a want of necessary parties. Neither the 
common law, the law of nations, nor the statutes of this 
State permit a suit to be maintained in our courts against 
an executor or administrator who has obtained his letters 
testamentary, or of administration from the courts of an- 
other State; or, in the language of Judge Forward, in 
Gordon vs. Simonton, 10 Fla., 196, “in the absence of any 
statute the well settled rule is that a party cannot sue or 
defend in our courts as executor or administrator, under 
the authority of a foreign court of probate, for the reason 
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that our courts will recognize the personal representa- 
tive of the deceased in his representative character, unless 
clothed with authority derived from our law. The statute 
of our State does clothe foreign executors and adminis- 
trators with authority to bring suits, but does not author- 
ize them to defend suits.” Story’s Conflict of Laws, $514 ; 
McClellan’s Digest, §78, page 97. They are authorized 
by statute upon producing probate of wills, or letters of 
administration duly authenticated under the act of Con- 
gress, “to maintain actions in the several courts of this 
State under the same rules and regulations as other plain- 
tiffs.” It does not occur to us now that even the provi- 
sion in our attachment laws, ($5, p. 112, McClellan’s Digest,) 
as to executors or administrators who may have removed 
from or reside beyond the limits of the State, is any excep- 
tion to the above rule; but if it is such it does not apply 
here. 

The executors and executrix of William P. Hall, who, 
after his death, were by consent made parties defendant to 
represent his interests, as appears in the statement of the 
case, cannot, by virtue of their authority as such from the 
court of South Carolina, defend this suit. It would be idle 
to argue that consent can give the right or power. The re- 
cord does not show the will, nor whether it conforms to the 
laws of Florida as to wills of realty ; (20 Fla., 849;) nor 
any probate here of the will; (sec. 3, p. 77, McClellan’s 
Digest ;) nor any record made of a foreign probate in our 
Probate Court ; (sec. 8, p. 987, McClellan’s Digest ;) nor 
any devise of the lands in question to the executors or 
executrix. It shows, at most, only that such executors 
and executrix “are thelegally qualified executors and 
executrix of the last will and testament of W. P. Hall, late 
of Charleston, deceased, and are authorized ” [under the 
laws of South Carolina] “to receive all money, principal 
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and interest, income, dividends, rents, profits,” &c., and this 
by a “certificate” of letters testamentary or executorship 
on the last will of Hall from the Judge of Probate of that 
county, which certificate, it may be, serves the purpose of 
letters testamentary in that State. Their right to represent 
Hall’s interest depends then, so far as appears in this record, 
wholly upon their authority from the Probate Court of 
South Carolina, and this is of no eftect here. 

Hall is not shown nor claimed by the bill to have the 
status which would have made him a merely formal 
party, his interests were material. The title deeds from 
Matthews, sheriff, and ex-officio administrator, purport to 
convey the land it covers to him and J. B. E. Sloan, as al- 
leged in the bill in fee, as does the deed from Gary the tax 
sale lands. The answer of Sloan adopted by the other de- 
fendants states that the former land was paid for, “ part in 
cash, and part by the notes of William Sloan, which this 
respondent and said Hall then held and owned,” and 
that they have since been in possession and control of it, 
and have expended large sums of money in improving the 
same and have paid the taxes, and that they purchased the 
tax sale lands for value. The basis of the title to the 
former lands is the proceedings in Marion County Court, 
and of that to the latter is the tax assessment. Both, with 
the conveyances founded thereon, are attacked in the bill 
as illegal and void. They, including the conveyances, can- 
not be illegal and void as to J. B. E. Sloan, and not so as 
to Hall, under the theory of this bill; nor can they be ad- 
judged void, and cancelled and the deeds be delivered up 
for cancellation, without essentially affecting the rights of 
Hall, as well as those of Sloan, nor is it sought to do so. 
The proceedings in the County Court, the assessment, and 
the deeds are each assailed and sought to be set aside and 
annulled, and the deeds to be delivered up for cancellation 
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as an entire thing; and it has been decreed accordingly, 
after Hall’s death, without any one entitled to represent 
the interest he held being before the court. We are not 
satisfied that the persone entitled to represent such interest 
would not be indispensable parties, even if it had been 
sought to proceed against Sloan without them; but noth- 
ing of the kind has been attempted, and there is a decree 
annulling the title, both as to Hall and Sloan. Shields vs. 
Barrow, 17 How., 130; Robertson vs. Carson, 19 Wall., 
94; Coiron vs. Millaudon, 19 How., 113; Brookes vs. 
Burt, 1 Beavan, 106, 112; Story’s Eq. Pl., $159. 

Whether Hall died testate or intestate as to this land we 
do not know. His heirs or devisees, according as he died 
testate or intestate, as to the land, in the absence of an ex- 
ecutor or administrator duly appointed by a competent 
court in this State, are necessary parties; and, on the other 
hand, if there be such an executor or administrator, he will 
be a necessary party, and the heirs or devisees will be, at 
least, proper parties. New parties cannot be made, under 
the circumstances, in this court, so we must reverse the de- 
cree, and send the case back to the Circuit Court, where 
such parties can be made, and such other proceedings taken 
as are proper. Alston vs. Rowles, 13 Fla., 110; Russel vs. 
Clarke, 7 Cr., 69. 

It is so qrdered. 








GEORGE ANDREWS, PLAINTIFF IN Error, vs. THE STATE 
oF FrortipaA, DEFENDANT IN ERROR. 


1. The State moved for a continuance of the trial upon an indictment 
for murder, supporting the motion by a written statement of the 
State Attorney of what the absent witness would testify if pres- 
ent. The prisoner objected to the continuance on the ground 
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that the witness had never been before the grand jury, and that 
the indictment was found without his testimony. The Circuit 
Judge ruled that the continuance should be granted unless the 
prisoner should waive the presence of the witnesses and agree 
that if present he would testify to the facts set out in the state- 
ment. The prisoner excepted to the ruling, but thereupon 
agreed in writing to waive the presence of the witness, and to ad- 
mit that the witness would, if present, testify to the facts stated. 
The bill of exceptions purports to give all the testimony used 
on the trial before the jury which was afterwards impanelled, 
but neither it nor the record shows that such statement or agree- 
ment, or the testimony of the witness, was used on such trial : 
Held, There is nothing to show that the ruling had any effect 
upon the verdict, and it will not be reviewed in the Supreme 
Court on a motion for a new trial. 


2. Avenireman stated on his voir dire that he had formed an opinion as 

to the guilt or innocence of the accused, who was charged with 

P murder, and that it was not formed from hearing or conversing 
with the witnesses in the case ; that if he went into the jury box 
he would givea verdict according to the evidence ; “‘that it would 
take a reasonable amount of evidence—that it would take con- 
clusive evidence to change his mind.’’ The Circuit Judge ruled 
that he was a competent juror; Held, To be error and that he 
was not competent. , 

3. A venireman stated on his voir dire that his opinion was formed from 
rumor; that he had never conversed with the witnesses, and his 
opinion would yield readily to evidence, but he would rather not 
have heard what he had if he was to go in the jury box. The 
Circuit Judge ruled he was a competent juror: Held, Not to be 
error. 

4. Whether, where a venireman is erroneously ruled to be competent 

’ as a juror, notwithstanding his opinions are of such character as 
‘ in law disqualify him to sit on the jury, and he is afterwards 
challenged peremptorily by the prisoner, and the record does not 
show that his peremptory challenges were exhausted before a 
full jury was sworn, it is a material error for which a new trial 
will be granted? Quere? 
5. Where a part of acharge to the jury is excepted to, the whole charge 


should be considered, and if the charge considered as a whole is 
free from the objection urged, the exception should be overruled. 


6. The Circuit Judge charged the jury that manslaughter in the second 
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and fourth degrees only, was to be considered by them “‘ for the 
reason that under the admission of the prisoner that he did the 
killing with design to protect himself, the others are put out of 
consideration.’’ Held, To be error, as no such admission appears 
in the record. 

7.@lt is error to instruct the jury that the statement of the prisoner of 
his defence under the statute is to be received with caution be- 
cause of the position he occupies. The statute gives the right 
to make this statement unqualified by such comment or caution 
from the Judge. 


8. The doctrine of reasonable doubt does not apply to proof of venue. 
If the evidence raises a violent presumption that the offence was 
committed in the county alleged, or it may be reasonably inferred 
from the evidence, it is sufficient. © 


Writ of error to the Circuit Court for Escambia county. 
The facts of the case are stated in the opinion. 

W. A. Blount and J. E. Yonge for Plaintiff in Error. 
The Attorney-General for Defendant. in Error. 


Mr. Justice Raney delivered the opinion of the 
court: 


I. The plaintiff in error was indicted at the spring term 
of the Circuit court for Escambia county, held in the pres- 
ent year, for the murder of one Peter Clare. On the 16th 
day of April the prisoner was arraigned and pleaded not 
guilty, and the State not being ready to go to trial the 
witnesses for the State and those for the defendant were 
discharged until the first day of May, on which day the 
State Attorney moved for a continuance of the case for 
the term, on the ground of the absence of a witness, F. C. 
Humphreys, Jr., claimed to be material to the prosecution. 
The motion is supported by a statement from the State At- 
torney of what he then expected to prove by the witness ; 
that the application was not made for delay only ; that he 
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expected to procure the testimony at the next term, and 
that he could not safely proceed to trial without the testi- 
mony of the witness. The record shows that the prisoner’s 
counsel objected to the continuance on the ground that 
such witness had never been before the grand jury, and 
that the indictment was found without his testimony. The 
court decided that it would grant the continuance unless 
the defendant should waive the presence of the witness, 
and agree that if present he would testify to the facts set 
out in the statement; “ to which ruling the defendant, by 
his attorney, then and there excepted, and thereupon agreed 
in writing to waive the presence of said witness, and to 
admit that the said Humphreys would, if present, testify 
to the facts stated in said statement.” The agreement ap- 
pears in the record and is signed by the several attorneys 
representing him in Circuit Court. It is as follows: “ De- 
fendant, by his attorneys, agrees to admit that the witness, 
F, C. Humphreys, would, it present, testify to the facts 
set forth in this statement, and he waives the presence of 
such witness.” After this a jury was sworn, and the trial 
proceeded, resulting in a verdict of manslaughter in the 
second degree, and a sentence by the court to imprison- 
ment in the State Penitentiary for seven years. 

There is nothing in the record before us showing that 
this agreement was ever carried into effect, or, in other 
words, that the statement, or proposed testimony of Hum- 
phreys was ever placed before the jury or used as evidence 
on the trial. The bill of exceptions purports to give all 
the testimony used before the jury, on the trial of the issue 
raised by the plea of not guilty, after the swearing of the 
jury, but the testimony in question is not incorporated or 
referred to in it as having been so used, nor does the bill of 
exceptions, nor any other part of the record, show that it 
was ever used in any way, or for any other purpose than in 
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connection with the motion for a continuance. There is 
neither a showing of such other use, or of an objection 
thereto. If it was not used before the jury on the trial, 
but merely before the court on a preliminary motion, as 
shown by the record and bill of exceptions, before the 
calling or swearing ot the jury, we do not see how it af- 
fected the verdict, or how any practical question as affect- 
ing the verdict or the prisoner’s right to a new trial arises. 
Action proposed, and to which he objected as being illegal 
and injurious has not been consummated. He wanted a trial 
at that term and got one; and on it the State did not avail 
herself of the agreement, or use the testimony it covered, 
and to which he had made objection. What has he to 
complain of? Certainly not the use of either the agreement 
or the testimony to which he objected. Wecannot assume 
that any testimony was used before the jury but such as 
the bill of exceptions shows to have been. The questions 
raised are not really involved in the case before us, and we 
may remark further that other grounds of objection than 
those which appear to have really been made to the appli- 
cation for continuance in the lower court, are urged here. 
II. The second and third assignments of error relate to the 
jurors. Upon one Simpson, to whom the second assign- 
ment relates, being asked upon his voir dire whether or not 
he had formed and expressed an opinion as to the guilt or 
innocence of the accused, he answered that he “had, and 
that such opinion was not formed from hearing or conver- 
sing with the witnesses in the case; that if he went into 
the jury box he would give a verdict according to the evi- 
dence ; that it would take a reasonable amount of evidence; 
that it would take conclusive evidence to change his mind.” 
The prisoner challenged Simpson for cause ; the court over- 
ruled the challenge; the prisoner excepted to the ruling, 
and then challenged Simpson peremptorily. The third as- 
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signment of error is as to one Goodman offered as a juror, 
and who replied to a similar question, “that he had formed 
and expressed an opinion. It was formed from rumor; that 
he had never conversed with the witnesses. This opinion 
would yield readily to evidence. ‘I would rather not have 
heard what I heard to go in the jury box; that is, if E 
were to go into the jury box, I would rather not have 
heard what I have heard.’” There was challenge for 
cause, denial of the challenge and exception, and then a 
peremptory challenge as in the case of Simpson. 

According to the rule laid down in this State in O’Con- 
nor vs. State, 9 Fla., 215, and approved in Montague vs. 
State, 17 Fla., 662, we think Goodman was a competent 
juror. The opinion he had formed being founded on ru- 
mor,and being such as could yield readily to the evidence, 
it did not disqualify him. The preference he expressed 
that he should not have heard what he had, if he was to. 
go on the jury, does not convey any doubt in himself of his 
ability to readily yield to or find in accordance with the tes- 
timouy. As to Simpson, we are, however, of a different 
opinion. When the opinion formed is such that it will 
“take conclusive evidence to change his mind,” we think 
it has become too fixed to justify the person entertaining it 
to sit as a juror, even though it was not formed from hear-~ 
ing the witnesses or conversing with them. Proffatt on Jury 
Trial, 186,187. It isnot such a state of mind as will yield 
readily to the evidence; and in the case before us we should 
observe the proposed juror, Simpson, does not state it to be 
either one that will so yield, or one founded upon rumor, 
nor what it is founded on. In Smith vs. Eames, 3 Scam., 
76, it is said: “If such impressions (those founded on re- 
port) become fixed and ripen into decided opinions, they 
will influence a man’s conduct, and will create, necessarily, 
& prejudice for or against the party towards whom they 
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are directed and should disqualify him as a juror; but if, in 
obedience to the laws of his organization, his mind receives 
impressions from the reports he hears, which have not be- 
‘come opinions fixed and decided, he would not be disquali- 
fied.” Stamp vs. Com., 74 Penn. St., 458. Where it ap- 
pears that conclusive evidence will be required to change 
the opinion, it has, in our judgment, become too fixed and 
decided to be reconciled with competency as a juror, and 
such a juror would not go into the box with a mind either 
impartial between the State and prisoner, or within easy 
distance of such impartiality. Leach vs. People, 53 IIl., 
$11. If it will require conclusive evidence to change his 
mind, is not it as fixed as it can be, unless we enter a do- 
main which will not yield to evidence. It is a little diffi- 
cult to conceive an opinion which is capable of undergoing 
any change, as more fixed and decided than when conclu- 
sive evidence to the contrary is necessary to produce a 
change. The fact that he states that if taken upon the 
jury he would give a verdict according to the evidence is 
not of itself sufficient to overcome the eftect of what he has 
said as to the fixed character of his opinion. If it be urged 
that he has said that it would take a reasonable amount ot 
evidence to change his mind, we reply that he has also 
said it would take conclusive evidence in the same sen- 
tence, and we cannot hold that according to his view the 
evidence to be reasonable must not be conclusive. He has 
said it must be conclusive. We cannot eliminate this, or 
say he did not understand his language. We think there 
was error in overruling the challenge of Simpson. 

The character or strength of the opinion existing, more 
than its origin, is the principle, if not the proper test of 
thejuror’scompetency. Proffatt on Jury Trial, §$186, 187; 
McComas vs. Covenant, M. L. I. Co., 56 Mo., 573. 

Whether or not the error is ground for a new trial, in 
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view of the fact that it does not appear from this record 
that a full panel of jurors was not obtained before the pris- 
oner had exhausted his peremptory challenges, and that by 
such ruling and the necessity he was thereby improperly 
put to of using a peremptory challenge, a juror was put 
upon him after such exhaustion, to whom he might have 
objected peremptorily, but for the fact of such ruling, we 
do not now decide, as we find one ground in another part 
of the case upon which anew trial must be granted. Mon- 
tague vs. State, 17 Fla., 664. When, as in this case, it 
does not appear that the prisoner exhausted his peremptory 
challenges, and it is true that the jury chosen is in law un- 
exceptionable, what damage has been done the prisoner by 
the efroneous ruling complained of? Tatum vs. Young, 1 
Porter, 298; Burt vs. Paujaud, 99 U. S.,180; Wilson vs. 
People, 94 Ill., 299; U.S. vs. Corney, 2 Mason, 106. 

III. The next assignment of error insisted upon is that 
the court erred in stating to the jury in the charge what 
was the leading issue of fact before it. 

The judge had instructed the jury as to what constitutes 
murder in the first degree, and a premeditated design, and 
stated that it was admitted that Peter Clare was killed by 
the prisoner. After this statement, the bill of exceptions 
proceeds, in the same paragraph, as follows: “ Then, was 
the killing in pursuance of a premeditated design to kill? 
This is what you have to determine from the evidence be- 
fore you.” 

“The prisoner,” continues the bill of exceptions, in the 
succeeding paragraph, ‘says the killing was done because 
he had good reason to believe that his own life was in dan- 
ger from Clare at the time of the stabbing. Was that so? 
He says that Clare had previouly threatened his life, and 
that at the time of the killing he believed himself in im- 
minent danger that the threat would be executed, he being 
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at the time in company of Clare, by invitation to settle 
some matter of dispute as to what had been said by a third 
party. On the other hand, the State says that the prisoner 
did not go with Clare down the wharf by invitation, as 
alleged, but that the prisoner went down the wharf in pur- 
suit of Clare, and that he killed Clare in pursuance of a 
previous design to do so. This presents the leading issue 
between the prisoner and the State, and it is your province 
to decide between them on the evidence you have heard. 
On which side does the evidence place your minds? ‘If it 
is true that the parties were in company as the prisoner al- 
leges, and that he killed Clare because his life was in im- 
minent danger from Clare, or had reasonable ground to be- 
lieve his life in imminent danger, or that there was such 
danger of great bodily harm, then he had a right to pro- 
tect himself. But if, instead of this, he pursued Clare in 
accordance with a previous design to kill him, and did kill 
him when there was no danger to his own life, or danger 
of great bodily harm at the time of the killing, that would 
leave him unjustified. It is for you to say what the evi- 
dence proves in this issue.” Again, in a subsequent para- 
graph relating to the same subject, it is said: ‘‘ The prisoner 
says, further, that even if his life was not in danger, and 
he was not in danger of great bodily harm, still he had 
reasonable ground to believe so. If this is true, his rights 
of self-protection arise. * * *” ‘here is also more 
upon the same subject. 

A careful reading of either the second or the last para- 
graph shows so plainly that there was no exclusion from 
the jury of the consideration of defence or self-defence, 
that comment is unnecessary. Such exclusion is a ground 
urged in support of the assignment of error. 

It is also claimed in support of the assignment of 
error that a killing in the heat of passion was ex- 
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cluded by the charge complained of from the considera- 
tion of the jury. The Judge, in charging upon murder in 
the first degree, and premeditated design as an element there- 
of, says: “* The test of premeditated design is whether such 
design was formed before the act was committed and when 
the mind was in a cool and collected state, capable of forming 
a deliberate purpose. The design thus formed need not be 
one of long duration. Any length of time, long or short, 
where there has been opportunity for sober reflection, and 
in which time it appears the party did exercise his mind 
freely and unmastered by heated passion, will be sufficient. 
If the design be formed on the impulse of conflict only it 
cannot be premeditated, nor if it be formed under provo- 
cation of threatened violence which arouses a passion of 
resistance. It must in short be a design arising from free, 
cool and deliberate exercise of the mind, a product of malice, 
but not of heated blood.” In view of this part of the 
charge, it cannot be contended that there was anything in 
the part or parts heretofore given which excluded the con- 
sideration of a killing in the heat of passion as appli- 
cable to or affecting murder in the first degree, the State’s 
side of the “leading issue” in question. Any further 
consideration of this ground is involved in the assignment 
of error to be next considered. 

IV. The court, it is claimed, erred in instructing the 
jury that the prisoner could be convicted only of murder 
in the first degree, or of manslaughter in the second or 
fourth degree. Upon the subject of manslaughter the 
charge is as follows: ‘“ As to that I instruct you only in 
regard to the second and fourth degrees, for the reason 
that under the admission of the prisoner that he did the 
killing with design to protect himself, the others are put 
out of consideration. Every person who shall unneces- 
sarily kill another while resisting an attempt of such 
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other person to commit any felony, or to do any other un- 
lawful act, or after such attempt shall have failed, shall be 
deemed guilty of manslaughter in the second degree. 
Was the deceased unnecessarily killed by the prisoner 
while he (the prisoner) was resisting an attempt of the de- 
ceased to commit a felony. The prisoner says the deceased 
was attempting to kill him. If so, that was a felony. 
Then if the killing was not justifiable under the law I 
have given you, was it unnecessary, that is, could the 
prisoner have protected himself without taking life? If 
so, the killing was unnecessary and would tall under the 
second degree of manslaughter. But if not that, or mur- 
der, or justifiable, was it manslaughter in the fourth de- 
gree? That is, where there is any killing by the act ot 
another, when not justifiable or excusable, or not declared 
murder, or manslaughter in some other degree? This 
simply means an indefinable killing, which is neither 
murder, nor manslaughter in any of the other four de- 
grees, nor a killing which is justifiable.” 

It is contended that a verdict of manslaughter in the 
third degree might have been fuund by the jury under the 
evidence. Manslaughter in the third degree is defined to 
be “the killing of another in the heat of passion without 
a design to effect death, by a dangerous weapon, in any case 
except such wherein the killing of another is herein de- 
clared to be justifiable or excusable ;” (McClellan’s Digest, 
$11, p. 352;) it differing from one kind of manslaughter 
in the second degree in that the killing in the latter is “in 
a cruel and unusual manner; and a dangerous weapon is 
not specified in the latter as the means of killing. 

We do not find anywhere in the case before us an admis- 
sion of the prisoner that he did the killing with design to 
protect himself. It is true that one of the State’s witnesses 
testifies that the prisoner, in a statement made before him 
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on the preliminary examination, said: “* He thought Peter 
was going to do some injury to him, and that he stabbed 
him; that when Peter fell he thought he was stooping 
down to pick up a rock to strike him, and did not know 
he was hurt.” We do not think this can be taken as an 
admission ot the prisoner, justifying the above conclusion 
and remark of the Circuit Judge. The prisoner, in his 
statement on the trial before the jury, said: “I started up 
the street and he attacked me. He kept coming; [ say, 
‘ Peter keep back ;’ I say, ‘ Peter leave me alone, I do not 
want anything to do with you; he kept coming at me and 
threw a stone. This was near the blacksmith shop. I 
say, ‘Peter, go away;’ [saw him put his hand in his 
pocket ; I had no intention to kill him; I stab him. Af- 
ter I stab him, I caught both his hands, and we fell to- 
gether. I did not strike him, and when I lift him up I 
saw him dead.” This statement expressly denies an inten- 
tion to kill, and whether or not there was intention to kill 
was a question for the jury to decide, upon the whole evi- 
dence, and not one for the Circuit Judge, or ourselves, to 
assume from any part of the testimony. Though we do 
not mean to say that,so far as the credibility of witnesses 
is concerned, the jury have, in fact, made any mistake, still 
we do think, and as the case has to go back for a new trial, 
it is proper to say, that in view of the testimony of some as 
to circumstances of the killing, the inference of the exist- 
ence of heated passion at the time of the killing would not 
have been unreasonable, if their account is to be taken as 
correct. Upon such new trial the Circuit Judge will, of 
course, charge as the testimony then adduced may warrant. 

V. Another assignment of error is upon the following 
part of the Judge’s charge, in so far as it relates to the pris- 
oner’s statement: “ You are to form your verdict upon the 
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facts sufficiently proved, and the statement of the prisoner 
is to be considered by you along with the other evidence in 
the case, but subject to the same tests as to credibility as 
apply to the witnesses, but subject further to be received 
with caution, because of the position he occupies here.” 
The statute provides that in all criminal prosecutions the 
party accused shall have the right of making a statement 
to the jury, under oath, of his or her defence. McClellan’s 
Digest, sec. 29, p. 519. In Miller vs. State, 15 Fla., 577, it 
was held that such statement, when so made, is for the jury 
alone, and to be taken by them into consideration with all 
the evidence in the case, and to be allowed such weight, 
and such only, as they in their judgment may see fit to give 
it. This view of it is in our opinion correct. There is 
nothing in the statute providing asa rule of law that the 
statement shall be received with caution, or that as a mat- 
ter of practice the Judge shall instruct the jury to such 
eftect. The statute gives to the prisoner the right of mak- 
ing his statement to the jury unqualified by caution as to 
the credibility they shall give it in view of his momentous 
interests. The practice of admonishing a jury against con- 
victing upon the unsupported testimony of an accomplice 
is in favor of the prisoner, and neither it, nor any other, 
justifies founding upon this statute a practice which would 
be, at least, crippling to the right it secures. Looking at 
the character of the statement in connection with the evi- 
dence ot the witnesses, we think the Judge erred in so 
charging the jury. 

VI. It is contended that there is no proof that the of- 
fence was committed in Escambia county. When a new 
trial is moved for in a criminal case on the ground that the 
verdict is unsupported by the evidence, and there is no 
testimony in the bill of exceptions as to what county the 
crime charged was committed in, a new trial will be 
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granted if the bill of exceptions purports to contain all 
the testimony admitted on the trial. Evans vs. State, 17 
Fla., 192. If the evidence raises a violent presumption 
. that the offence was so committed in the county, or if it 
may be reasonably inferred from the evidence, it is sufficient 
proof. Bryan vs. State, 19 Fla., 864; 8 Texas Ct. App., 
463. The doctrine of reasonable doubt does not apply to 
the proof of venue. Achterberg vs. State,8 Texas Ct. 
App., 463; Deggs vs. State, 7 ibid, 359. There is in 
the bill of exceptions no statement that the crime was com- 
mitted in Escambia county, but there are references to va- 
rious localities and landmarks at or near the scene of the 
killing, known by or probably familiar to the jury, from 
which, under the liberal rule laid down by the courts, they 
may have reasonably concluded that the offence was com- 
mitted in that county. Achterberg vs. State; Deggs vs. 
State, supra; Marshall vs. Pennington, 8 Yerger, 428 ; 
Ewell vs. State,6 Yerger, 364; Riggs vs. State, 30 Miss., 
635. It is true that the venue is almost always positively 
proved, and it is better that the bill of exceptions should 
show it. 
Judgment reversed and new trial granted. 








’ A. Smoor anp 8S. G. Hartsnorn, Execurors or 8. R. 
MaBBETT, DEcEASED, APPELLANTS, vs. 8S. B. Strauss, 
APPELLEE. 


1. Ina proceeding under the statute requiring an affidavit as an initia- 
tory step, and dispensing with written pleadings, the affidavit 
stands in lieu of and performs the functions of a declaration. 

2. A motion by plaintiff for a new trial will be refused, notwithstand- 

ing error in admitting illegal evidence in behalf of the defendant, 

or error by the court favoring defendant in charging the jury 
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when plaintiff's evidence fails entirely to sustain the allegation 
in the affidavit. Such errors are not an injury to the plaintiff. 


8. [On petition for re-hearing.] The act of March 11, 1879, chap. 
3431, does not change the common law in so far as making an 
express contract for a fixed rent indispensable to the right to di- 
strain for rent due. 


Appeal from the Circuit Court for Jefterson County. 


The following opinion was delivered at the January 
term, 1885, but a petition for re-hearing having been filed 
at the same term, it was taken under consideration by the 
court, and the decision thereon was rendered at the June 
term, 1885. Therefore the case is reported with those of the 
latter term. 


The facts of the case are stated in the opinion. 
S. Pasco tor Appellants. 
T. L. Clurke for Appellee. 


Tue Cuter-Justice delivered the opinion of the court : 


This suit was instituted by appellants in the Circuit 
Court of Jefferson county to recover rent for a store house 
in the town of Monticello, for the year expiring March 
31st, i883. 

The proceeding was under the act of March 11th, 1879, 
McC.’s Digest, 701 and 702. This act provides that any 
person to whom rent may be due, or his agent or attorney, 
shall be entitled toa distress warrant against the property 
of the defendant upon making an affidavit before the 
proper officer in the county in which the land rented lies, 
stating the amount or quantity and value of the rent due 
for such land, and whether it is payable in money, cotton 
or other agricultural product or thing. The act further 
provides that an issue may be made in the case by the de- 
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fendant denying that all or any part of the rent claimed is 
due, and that no written pleadings shall be required. The 
act further provides that in case an issue is made a jury 
shall be sworn to try, and a true verdict render, whether 
any, and if any, what rent is due the plaintiff, as alleged 
in the affidavit. 

The plaintiffs filed their affidavit claiming that defend- 
ant was indebted to plaintiffs in the sum of $200.00 law- 
ful money for the rental of a certain store house, describing 
it “‘ payable according to their agreement in money.” The 
defendant filed an affidavit in accordance with the statute, 
denying the allegation in their affidavit. 

A jury was called and sworn to try the issue, whereupon 
a verdict was rendered for defendant and judgment entered 
in pursuance thereof. The plaintiffs moved the court for 
a new trial on the grounds: 

Ist. That the verdict is contrary to law. 

2d. The verdict is contrary to evidence. 

3d. The verdict is contrary to law and evidence. 

4th. The jury were misled by the charge of the court. 

5th. The Judge erred in refusing to charge the jury as 
requested. 

6th. The verdict works wrong and injury to the plaintifts. 

Which motion was denied by the court and plaintiffs ap- 
pealed to this court. 

In a proceeding of this nature the affidavit stands in 
lieu of and performs the functions of an ordinary decla- 
ration. The affidavit alleges that defendant was indebted 
to plaintiffs in the sum of $200.00 lawful money, payable ac- 
cording to their agreement in money. 

This being denied by defendant it was incumbent on the 
plaintiffs to prove it as alleged. 

This court in Belton vs. Willis & Moseley, 1 Fla., 226, say: 
“ The court fully recognizes the doctrine that where a sum- 
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mary remedy is given by statute those who wish to avail 
themselvesof it must be confined strictly to its provisionsand 
shall take nothing by intendment. See Longwood vs. 
Huntsville Bank, 1 Minor, 23; Young vs. Martin, 2 Yates, 
312. 

There is a total failure of the evidence to sustain it. 
The only evidence tending to prove it is in the deposition 
of the plaintiffs, read in evidence in the court below, that 
their instructions to their agent were to make such an 
agreement, and that they never authorized him to make 
any other. This evidence is insufficient to support the 
allegation. If the defendant had introduced no evidence 
and had demurred to plaintiffs’ evidence the court should 
have sustained his demurrer. 

To cross interrogatory 3, plaintilis say the store was 
rented to March 31st, 1883, for $200.00, which amount is 
still due. This answer is not in response to the interroga- 
tory ; the interrogatory only inquires as to how much rent 
had been received, but the plaintifis also say that they 
made the contract through their agent, that they were 
non-residents, and all their knowledge ot the contract is by 
information from him. 

The defendant in his evidence denies that the rent 
was to be paid in money, and further, that it was to be 
paid in goods to the attorney or agent. Admitting that 
such an agreement was void, if ever made, and we are still 
left without evidence to prove the agreement alleged in the 
affidavit. The jury could not have found any other verdict 
on the evidence. Taking this view of the case, we do not 
think the appellants could have been injured by any error 
in the court below in admitting in behalf of defendant il- 
legal evidence, or by any error favoring the defendant by 
the court in charging the jury. May’s Executors vs. Sey- 
mour, 17 Fla., 725. 
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The judgment of the court below denying a new trial is 
affirmed. 


The following petition for a rehearing was then filed : 
To the Honorable, the Supreme Court of Florida: 

The petition of Sidney G. Hartshorn, as surviving ex- 
ecutor of the will of Samuel R. Mabbett, late of the 
City and State of New York, deceased, by Samuel Pasco, 
his solicitor and attorney, respectfully sets forth the follow- 
ing matters with his prayer for relief: 

Your petitioner is the plaintiff in appeal in a certain 
cause submitted to this Honorable Court, at its present 
term, originally instituted in the Cireuit Court of Jeffer- 
son County against Simon B. Strauss, numbered 16 on the 
dockets, and a decision has been pronounced sustaining the 
judgment of the court below. 

The appeal is based upon alleged errors in law in the 
charge of the Judge of the Circuit Court to the jury, but 
it has failed upon the ground that there is an entire lack of 
evidence to sustain plaintifi’s case, and your petitioner de- 
sires to state more fully the facts upon which he rests and 
ro direct the attention of the Court to such parts of the re- 
cord as sustain his position. 

Your petitioner urges that the statute under which this 
remedy of distress is given applies alike to actual and im- 
plied bargains for renting land. The statute of 1866 
(Chapter 1498) applied only to actual bargains framed in 2 
particular way, and your petitioner believes that the Leg- 
islature desired to avoid the restrictive features of the old 
law and intended by this statute to give landlords a 
broader remedy, applicable to all classes of leases. The 
court has not dissented from this view. 

Upon the basis that the contract here sued upon was an 
implied contract for rent your petitioner respectfully di- 














616 SUPREME COURT. 








Smoot and Hartshorn, Executors, v. Strauss—Petition for Re-hearing. 








rects the attention of the court to the testimony in the re- 
cord by which it is supported. 

The law will in general imply the existence of a tenancy 
whenever there is an ownership of land on the one hand 
and an occupation by permission on the other; for in all 
such cases it will be presumed that the occupaut intended 
to pay for the use of the premises. Taylor on Landlord 
and Tenant. par. 19. On these points there is no dispute 
in the present case. Smoot and Hartshorn both testify 
that the store for which rent is claimed belonged to their 
testator in his life time, and that they had controlled and 
leased it in their representative capacity after his decease. 
Their character as executors was not denied. Rule of 
Ct. 57. 

Andrew Denham testifies that Strauss, the defendant, 
occupied the store during the period for which rent was 
claimed. 

Other witnesses testify as to the value of the annual 
rental. J.S. Denham fixes it at two hundred dollars in cash, 
the amount claimed by plaintiffs in their affidavit. 

Strauss, in his direct examination, admits the relation of 
tenant by testifying that he had paid the rent; this was 
his entire direct testimony and his sole defence when he 
was first placed upon the stand. 

His occupancy, even under a void lease, would have 
made him a tenant at will, and his former permissive oc- 
cupancy was a circumstance from which the relation of 
tenant might be implied. Taylor on Landlord and Ten- 
ant, par. 19. 

Your petitioner claims that these circumstances fully 
justify the affidavit upon which the writ of distress 
was granted, for if there was an implied contract it was 
payable only in money, for the implication can favor no 
other mode of payment than in legal tender. 
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The attention of this court was not directed to these 
points in the argument because it was not understood by 
your petitioner that they were in issue. Besides, the plead- 
ings which we must gather from the testimony, the statute 
not requiring them to be in writing, admit the relation of 
landlord and tenant between the parties. Laws of Florida, 
chapter 3131, sec. 4. The only defence is payment or ac- 
cord and satisfaction, which ever technical head it may 
fall under, and this is in its nature a confession and avoid- 
ance. 

But plaintiff respectfully maintains that the authorities 
sustain his position in another view of the case. Admit 
for the sake of argument all that defendant claims: that 
there was a lease; that plaintiff’s agent, who had charge ot 
the store, agreed to continue the lease for the same rent 
that he had rented the store for in previous years—two 
hundred dollars per annum, with the understanding, how- 
ever, that he was to trade out the amount in goods and 
merchandise from the defendant’s store for his own use, and 
that the amount was thus taken up by the agent. Can 
Strauss be held to a part of this as an actual bargain, 
though the court should determine that the other part was 
void for the want of power in the agent? The authorities 
say that he can. A parol lease void because required to be 
in writing by statute may be shown in evidence to support 
a distress where the tenant enters and occupies the demised 
premises, and if a lease is invalid because executed by an 
agent without legal authority it may still be referred to, to 
ascertain and regulate the rights of the parties during the 
actual existence of the tenancy. Edwards vs. Clemons, 24 
Wendell, 480; Schuyler vs. Leggett, 2 Cowen, 660; Por- 
ter vs. Bleiler, 17 Barbour, 149. 

Your petitioner respectfully suggests that the reasoning 
of the court in their decision rests upon the theory of a 
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common law distress where the amount claimed had to 
be definitely fixed, and the remedy only applied in cases of 
actual bargains for that reason. But under our statute in 
cases of dispute the jury may fix the amount, and so broad 
is this remedy that no written pleadings are required. 
Even if the affidavit upon which the distress issues is 
treated as a statutory declaration, it should be liberally con- 
strued as the statutory declaration in ejectment has been by 
this court. Gale vs. Himes, 17 Fla., 773. If the plain- 
tiffs’ affidavit is the declaration, is not defendant’s affidavit 
the plea? If so, it must be freely construed, for on its face 
it merely alleges that the amount claimed is not due, and 
yet under it any defence may be made. 

Your petitioner ‘respectfully urges that his affidavit al- 
leging that the rent was payable according to their agree- 
ment in money was the only truthful statement he could 
make with regard to the mode of payment, and the statute 
required the mode to be stated. If the contract was an im- 
plied one nv other payment was legal. If the contract was 
actual and void in part the valid part fixed the amount of 
rent, the law fixed the only legal mode ot payment. 

If the court takes the view that the facts of the case sup- 
port only an action for use and occupation of land, and that 
this statutory remedy of distress does not apply thereto, 
then your petitioner respectfully suggests that the present 
decision should be modified for the instruction of the bar 
and the guidance of the Legislature as well as for the bene- 
fit of your petitioner. In its present form the judgment of 
this court might be pleaded against an attempt to cover in 
another action against defendant for use and occupation, 
and it would perhaps cost the estate in your petitioner's 
hands the expense of a second appeal to settle this question, 
besides the delay in settling up the estate here, and in New 
York where the principal administration was granted. 
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This court has generally pursued a liberal course in sug- 
gesting to litigants the basis of their decisions, and much 
delay and vexation has often been saved thereby. 

Your petitioner feels that he can support the views here 
presented with argumeut and authority and respectfully 
asks for a rehearing of the cause, and that all further pro- 
ceedings may be stayed until such rehearing, and that he 
may have such other relief as is appropriate, and he will 
ever pray, Xe. 

S. G. TAartsHorn, 
As surviving Executor of 8. R. Mabbett, deceased, by 8. 

Pasco, Attorney tor Plaintiff. 


Tue Curer-Justice delivered the following opinion on 
the petition for a re-hearing : 


The petition says “ upon the basis that the contract here 
sued on was an implied contract for rent your petitioner 
respectfully directs the attention ot the court to the testi- 
mony in the record by which it may he supported.” 

This court is debarred from considering whether the tes- 
timony will support the theory of an implied contract, for 
two reasons. 

1st. The state of the pleadings forbid it. The attidavit 
which contains the only statement of the plaintiffs’ case, 
shows such an express contract as excludes all implication. 
It describes the locality of the property for which rent is 
claimed, it fixes the term of the lease at one year, it states 
the exact amount of rent to be paid for its use, and lastly 
that the amount of the rent by the “agreement ” of the 
parties was to be paid in money. If anything was left to 
which the law can attach an inference or create a presump- 
tion from any incomplete action of the parties, we are una- 
ble to see it so tar as the statements in the affidavit are 
concerned. The affidavit in our judgment unquestionably 
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‘shows an express contract. An alleged express contract 
‘cannot be proven by testimony proving an implied con- 
‘tract. 

2d. The act of March 11th, 1879, chapter 3131, does ' 
‘mot in our opinion change the common law in so far as 
‘making an express contract for a fixed rent indispensable to 
the right to distrain for rent due. The act throughout, 
whenever it alludes to the compensation to be given to the 
landlord for the use of the property, designates such com- 
pensation as “ rent.” Section 1 says: “ All claims for rent 
shall be alien. * * *” Section 2. “If any person to 
whom any rent may bedue. * * *” No other word 
is used in the act to express the idea of compensation or 
satisfaction. The word rent has a definite legal significa- 
tion, a signification that shows that it can only be created 
‘by express contract. “Rent is a return or compensation 
for the possession of some corporeal inheritance and is a 
‘certain profit, either in money, provisions or labor, issuing 

.out of the lands in return for their use. Some of its com- 
mon law properties are that it must be a profit to the pro- 
prietor, certain in its character or capable of being reduced 
to a certainty, issuing yearly, that is periodically, out of the 
thing granted, and not be a part of the land or thing itself.” 
Coke Litt., 47; Blackstone’s Commentaries, 41. 

The act only authorizes a distress for rent due, and rent 
‘being solely the creature of express contract naturally leads 
us to the conclusion that the statute does not authorize a 
‘distress warrant when there is only an implied contract. 

We can find nothing in the statute to authorize us to de- 
clare that it altered the common law as to the kind of con- 
tract which could be enforced by distress. 

Counsel in his petition says further: “ But plaintiff re- 
spectfully maintains that the authorities sustain his posi- 

tion in another view ot the case. Admit for the sake of 
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the argument all that defendant claims; that there was a 
lease; that plaintiffs’ agent who.has charge of the store 
agreed to continue the lease fur the same rent that he had 
rented the store for in previous years, two hundred dol- 
lars per annum, with the understanding, however, that he 
was to trade out the amount in goods and merchandise. 
from the store for his own use, and that the amount was 
thus taken up by the agent. Can Strauss be held to part 
of this as an actual bargain, though the court should de- 
termine that the other part was void for want of power in 
the agent ?” 

The agreement sworn to by Strauss, which counsel pro- 
poses to admit as true, was that he was to pay two hun- 
dred dollars in goods and merchandise. 

Counsel insists that we should, by treating the part ot 
the agreement to pay in goods and merchandise as void, 
coustrue the contract to pay two hundred dollars in money. 
The amount to be paid and the method of its payment be- 
ing so intimately connected and inter-dependent, and to- 
gether forming the consideration, are inseparable. We 
would be making an entirely new contract for the parties 
by dividing the consideration. 

If we were to hold that the entire consideration, to wit : 
to pay two hundred dollars in goods and merchandise, was 
void for want of authority in the agent, we would be left 
to the consideration of the contract only as a permissive oc- 
cupation of the premises and implied promise to pay a 
reasonable compensation, which we have seen would not be 
covered by the statute alluded to. 

We are precluded also by the testimony trom assuming 
that the holding over by Strauss after the expiration of his 
lease is such a continuation of the former tenancy as would 
subject him toa distress. The evidence on this point by 
the plaintiff is that Strauss had rented the store house for- 
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several years. Mr. Smoot says in his deposition: “ He,” 
(meaning his agent Whitfield) “made the contract for rent 
each year; that Strauss rented the store subject to our ap- 
proval.” Mr. Hartshorn, ‘the co-plaintiff, in his deposition 
says: “ Mr. Whitfield was given the usual authority of at- 
torneys; he made the contracts each year subject to our ap- 
proval.” 
Rehearing denied. 








Tuomas JACKSON ET AL., APPELLANTS, Vs. JAMES T. MaGBEE, 
ET AL., APPELLEES. 


1. The reformation of written instruments, when by mistake they ex- 
press more or less than the parties intended, is a well established 
branch of equity jurisdiction. 

2. If the proof is not full and satisfactory, and the mistake plain, equity 
will not interfere ; for the writing should be deemed the sole ex- 
positor of the intent of the parties, until the contrary is estab- 
lished beyond reasonable controversy. 


* 


3. When a bill for the reformation of the calls in a deed alleges that 
said deed contains calls for land which the grantor intended to 
convey, as well as calls for land which he never intended to con- 
vey, a plea setting forth that the grantor was the grantee’s ten- 
ant of a part of the land described in said deed, and paid rent 
therefor, is a bad plea and should be overruled. 

4. Where a deed describes the land conveyed by well defined metes and 
bounds, and states the number of acres contained therein, the 
more certain description by boundaries must govern the con- 
struction of the call; and both grantor and grantee, in the ab- 
sence of fraud, take the risk as to the quantity of the land. 


Appeal from the Circuit Court for Hillsborough county. 


The facts of the case are stated in the opinion. 
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Finley & Phillips for Appellants. 
H. C. Macfarland and Hammond & Johnson for Appellees. 


Tue Cuter-J usticE delivered the opinion of the court: 


Thomas Jackson and Ellen Jackson filed their bill in the 
Cireuit Court of Hillsborough county against James T. 
Magbee, Julia A. Magbee and Bartholomew C. Leonardy. 
The bill alleges that Thomas Jackson was the owner by 
purchase from the United States of Lot No. 5,in section B, 
township 29, south, range 18, east, and had a patent there- 
for. That said lot is said in said patent to contain 53 acres. 
That on the 25th of August, 1870, the said Thomas Jack- 
son and his wife, Ellen Jackson, conveyed by deed to the 
heirs of one Mobley 43 acres in the northern end of said lot 
5. That on the 27th day of April, A. D. 1871, said Jack- 
son and wife made a conveyance to one Leonardy of another 
portion of said lot, which portion was estimated by said 
Jackson and said Leonardy at 8 acres. That before the de- 
livery of the deed to Leonardy, Jackson had the portion 
bargained to Leonardy surveyed and found that it con- 
tained eight and three-fourths acres. That for the purpose 
of conveying the additional three-fourths of an acre that 
the land sold to Leonardy was described in the deed as be- 
ing the “entire southern portion of said lot, except two 
acres in the southeast corner of said lot containing, exclu- 
sive of said exception, eight acres of land.” That orator 
Jackson did not sell to said Leonardy any more than 8} 
acres. That at the time of said sale he was under the be- 
lief that said lot 5 only contained 53 acres, that as he had 
sold to Mobley’s heirs 43 acres that he had only two acres 
unsold. That orator is wholly illiterate and unlearned, be- 
ing a man of color and having been born a slave. That 
afterwards on a survey of said lot 5 it was ascertained to 
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contain 60 acres of land. That after the sale of said 83 
acres to said Leonardy he, the said Leonardy, had the same 
surveyed and laid off into streets, blocks and lots and a 
map thereof made. That said map shows with accuracy 
and precision the land sold by your orator to said Leonardy. 
That said land adjoins the growing city of Tampa and is 
very valuable. That on the 30th day of August, 1874, said 
Leonardy conveyed to James T. Magbee the said portion 
of land sold by your orator to said Leonardy except certain 
portions thereof which are not of importance to a proper 
understanding of this case. That said Magbee, along with 
his deed,had the map so made by Leonardy recorded in the 
record books of Hillsborough county. 

That said Magbee had both constructive and actual no- 
tice that your orator only intended to convey to Leonardy 
that portion of said lot 5 which said Leonardy had sur- 
veyed and plotted. 

That before the sale by Leonardy to Magbee that Leon- 
ardy showed to Magbee the aforesaid map or plot of said 
land, showing exactly what he had purchased trom your 
orator. That said Magbee had, after his purchase from 
Leonardy, employed hands and cut ditches around the land 
which he purchased trom said Leonardy in accordance with 
the survey and plot of Leonardy. That your orator is in 
actual possession of that portion of said lot 5 not sold to 
Leonardy. 

The bill prays that the patent to orator, the deed from 
orator to Mobley’s heirs, the deed from orator to Leonardy, 
and the deed trom Leonardy to Magbee, all of which are 
attached thereto as exhibits, may be taken and considered 
as parts thereof. The language used in the deed from ora- 
tor to Mobley’s heirs describing the land sold is as follows: 
“ All that certain portion or tract of land lying and being 
in county of Hillsborough, State of Florida, in forty-three 
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acres out of the north end of lot 5, sec. 13, T. 29, S., R. 18, 
E. Thesouth line of said forty-three acres of land to run 
parallel with the north line of said lot, leaving ten acres in 
the southern part to said Jackson.” 

The language used in the deed from orator Leonardy, de- 
scribing the land sold, is as follows: “ All that certain tract 
or parcel of land lying and being in lot 5, see. 13, T. 29, 8., 
R. 18, E., and bounded north by an east and west line, the 
southern bonndary line of that portion of said lot sold and 
conveyed by the said parties of the first part to the infant 
heirs of C. R. Mobley, and which includes the entire south- 
ern portion of said lot, except two acres in the southeast 
corner of said lot, said lot containing, exclusive of said ex- 
ception, eight acres of land situate near Tampa, in the county 
of Hillsborough, State of Florida.” 

The bill, though somewhat vaguely, prays for a reforma- 
tion of said deed so as to express the true amount of land 
intended to be conveyed, and that the said Magbee may be 
restrained and enjoined from laying claim to or in any wise 
exercising ownership over any part of said Lot No. 4, ex- 
cept such as he purchased trom Leonardy, as ineluded in 
his, Leonardy’s, survey and plot. 

To this bill the defendant, Julia A. Magbee, demurred 
for want of equity. 

The detendant, James T. Magbee, filed a plea setting 
forth that orator was not entitled to relief prayed because 
he was the tenant of sail Magbee of a part of the land 
mentioned in Exhibit D, and paid rent therefor in labor. 

The Circuit Judge dismissed the bill and appellants ap- 
pealed to this court. 

The record does not show whether the plea was allowed 
or overruled. 

After the filing of the bill by the appellants, Magbee 
40) 
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brought an action of ejectment against Thomas Jackson, 
whereupon the said Jackson filed what he termed a sup- 
plemental bill to restrain “said Magbee from the further 
prosecution of said suit until the cause is settled,” which 
was granted by the Chancellor and the injunction 
issued. To this bill the defendant, Julia A. Magbee, de- 
murred for want of equity, and the said James T. Magbee 
filed two pleas thereto, one setting forth the statute of 
limitation, the other setting forth the same fact as his 
plea to the original bill, to-wit: that said Jackson was his 
tenant of a part of the land mentioned in exhibit D, and 
paid rent therefor in labor. 

The leading question in this case is, does the bill present 
such a state of facts which, if true, and by the interposi- 
tion of a demurrer their truth so far as this inquiry is 
concerned is admitted, would justify a court of equity in 
reforming the deed and granting the relief sought. Mis- 
takes are of two kinds—mistakes in law and mistakes of 
fact. Mistakes of the former class are not generally con- 
sidered good ground for relief from the grievance their 
committing may have induced. 1 Story Eq. Jurisprudence, 
secs. 110-111, applying the maxium of ignorantia legis ne- 
minem excusat. 

Considerations of justice and fair dealing have uniformly 
influenced courts of equity to relieve an individual from 
the consequences of a written instrument which are preju- 
dicial to him, aud which, by a mistake, does not contain 
the true intention of the parties, and prevent the party in 
whose favor such mistake is made from deriving any ad- 
vantage from that part of said instrument which was un- 
intended by the parties. 

“Courts of Equity have not hesitated to entertain juris- 
diction to reform all contracts where a fraudulent omission 
or insertion of a material stipulation exists, notwithstand- 
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ing to some extent it breaks in upon the uniformity of the 
rule as to the exclusion of parol evidence to vary or con- 
trol contracts, wisely deeming such cases to be a proper 
exception to the rule and proving its general soundness ;” 
again, “it is upon the same ground that equity interferes 
in the case of an innocent omission or insertion of a mate- 
rial stipulation, contrary to the intention of both parties 
and under a mutual mistake. To allow it to prevail in 
such a case would work a surprise or fraud on both parties, 
and certainly upon the one who is the sufferer.” 

“We must therefore treat the cases in which equity af- 
fords relief and allows parol evidence to vary and reform 
written contracts and instruments upon the ground of acci- 
dent and mistake, as properly forming like cases of fraud, 
exceptions to the general rule which exclude parol evi- 
dence, and as standing upon the same policy as the rule 
itself.” Story Eq. Jur., vol. 1, secs. 155-156, (eleventh 
edition); Stone vs. Hale, 17 Ala., 557; Gillespie vs. Moore, 
2 John. Ch. R., 596. The allegations in the bill clearly 
bring the appellants within the operation of this rule. 

That it was their intention only to sell and the intention 
of Leonardy to buy only a certain number of acres of land; 
that Leonardy had the tract which both parties under- 
stood to be the tract and quantity sold by Jackson surveyed 
and a map thereof made; that Magbee had actual notice 
of the amount of the land sold and its boundaries by said 
map—1if these statements are true and there are no counter- 
vailing equities arising from the transaction, the appellants 
are entitled to the relief prayed for. 

The authorities are agreed that relief under such circum- 
stances will only be granted in cases of written instruments, 
when there is a plain mistake clearly made out by satis- 
factory proof. It should not be granted where the evidence 
is loose, contradictory or equivocal. A mere preponder- 
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ance of evidence would hardly come up to the require- 
ments of the rule. It should only be granted on full proof. 
Without such proof the written instrument must be taken 
to correctly state the agreement of the parties. It should 
be made to appear satisfactorily that the parties in their 
final instrument intended only to carry out their prelimi- 
nary verbal agreement. Story Eq. Jur., vol. 1, sec. 157 et 
seq., and authorities cited. 

The authorities cited by the counsel for appellees un- 
doubtedly assert the correct principle, that the metes and 
bounds of land are the most certain description, that the 
most certain description must prevail, and that both par- 
ties take a risk as to the quantity of land contained within 
the metes and bounds mentioned in the deed. 

But we do not understand this case to be one of con- 
struction of the calls in the deed, but rather that these 
calls are the result of a mutual mistake of the parties and 
do not express the agreement of sale which was actually 
made by them. Wethink the court erred in sustaining the 
demurrer to the biil. The plea to the original bill should 
have been overruled. It says that Jackson was the tenant 
of said Magbee, of a part of the land mentioned in Exhibit D. 
This is not inconsistent with the allegatious in the bill. 
The bill alleges thatthe description ofland in Exhibit D.con- 
tained land which he never intended to sell, as well as land 
which it was his intention to sell. The plea does not state 
whether Jackson was a tenant of the disputed or undispu- 
ted part of the land mentioned. If he was a tenant of 
Magbee of the part of land mentioned in Exhibit D., which 
he now claims by his bill that he never intended to sell, and 
paid rent therefor, it would so strongly support the theory 
that the deed contained the true description of the land 
sold that proof of the fact would overcome the case made 
by the bill. If, however, the part of said lot that he oc- 
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cupied and paid rent for was a part that he admitted in 
the bill that he had sold, it was ot no legal consequence. 

What is said as to this plea is equally applicable to Mag- 

' bee’s first plea to the bill for injunction. The record does 
not show the action of the court as to the plea to the bill 
filed for injunction, that the defendant, Magbee, had held 
quiet possession since the year 1874. 

This plea, lacking so many of the requirements of the 
Statute of Limitations, McClellan’s Digest, p. 731, should 
have been overruled. 

Decree reversed and case remanded. 








Fannie R. Roprnson ET AL., APPELLANTS, vs. Mary E. 
RANDOLPH ET AL., APPELLEES. 


1. No technical words are necessary to a devise of a fee simple estate in 
land. The word property, in the words of gift, or dispositive 
part of a will, carries the fee or other entire interest of the testa- 
tor in the land, unless it is otherwise shown by the will that it 
was his intention to give a less estate. 

2. Where the intention of a testator to give a fee or other entire inter- 
est in the land does not clearly appear from the words used in 
the clause of the will devising the land, resort may be had to 
the introductory clause to explain their meaning ; and where the 

j word property is so used in the former clause as to leave a doubt 
as to the testators’s intention, and the same word is used in the 
latter clause, and such clause elearly shows an intention upon his 
part to dispose of all his estate, it will be held that the fee, or 
other entire interest in the land, was intended to be given and 
passes to the devisee, the other parts of the will consisting with 
such an intention. 

3. No particular form of words is necessary to the creation of a sepa- 

rate equitable estate. It may be declared in express terms, or 

inferred from the provisions of the settlement as to the mode of 
enjoying it. 
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4. The alienation of a separate equitable estate may be restrained dur- 
ing the grantee’s coverture, and it is no objection to the validity 
of the restriction that it was made while she was unmarried. 

5. Restraint upon the right of a daughter to dispose of her real estate 
during coverture may be annexed by a testator to the separate 
equitable estate although the devise took effect while the daugh- 
ter was single. The restraint is not effectual while she is single. 
If before disposing of the real estate she marry, the restraint be- 
comes effectual upon and continues throughout such marriage. 
Should she become discovert and marry again without having 
disposed of the property the restraint again becomes effectual 
for such subsequent marriage. 

6. A father devised eighty acres of land to his daughter. Considering 
the item giving it to her, and other parts of the will, it is held 
that he gave his entire interest in the land. The same item of 
the will provides as follows: ‘‘I desire it to be well improved 
and to have a good tenement house built upon it. This property 
I desire to secure to her so that neither she nor her husband can 
ever dispose of it. I appoint J. J. D., trustee, to support these 
bequests according to the tenor of the same.’’ Subsequently to 
the testator’s death the daughter married, and is still under co- 
verture : Held, That the legal title is in the trustee, and that the 
property is the daughter’s separate, equitable estate, subject 
during coverture to the restraint imposed upon the power to dis- 
pose of it. 

7. Parol testimony held not admissible to enlarge or alter the estate 
devised by a will. 


Appeal from the Cireuit Court for Orange county. 


The appellants, Fanny R. Robinson and Benjamin M. 
Robinson, her husband, filed their bill in the court below 
against Mary Ellen Randolph, the widow of William M. 
Randolph, deceased, and the executrix- of his will, James 
J. Daniel, trustee under said will, and against the devisees 
and heirs of said William M. Randolph. The bill prayed 
that the title of said Fanny R. Robinson, under said will, 
to a piece of land called “ Fanlock,” and otherwise de- 
scribed in the bill, be declared to be “a legal estate in fee 
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simple absolute in accordance with the intention and de- 
sire of the said William M. Randolph, deceased;” that the 
court declare and decree that the following clause in said 
will, namely, “ this property I desire to secure to her so 
that neither she nor her husband can ever dispose of it,” 
isa “repugnant condition” and null and void, “and to 
confirm to your oratrix the right to sell and convey the 
lands devised to her by the said will as if the said clause 
had never existed.” 

Several witnesses were examined as to the “ intention,” 
“desire” and “design” of testator in making the devise 
of the “ Fanlock ” place. 

The will in question reads as follows : 

“ Fanlock, on Lake Conway, Orange county, Florida, 23d 

of July, 1875. 

“This is my last will: 

“ T give to my God my soul, and ask him in the name of 
my Lord and Saviour Jesus Christ to accept it. I also ask 
his blessing on the following disposition of the property 
with which he has seen fit to intrust me: 

“ First. I desire the eighty acres, purchased by me from 
W. A. Patrick, known as ,on Lake Conway, afore- 
said, to be improved as it may be convenient todo so 
and planted in oranges, say one thousand, and also in some 
plums and guavas, and I hereby give the same and its rev- 
enues to my grandson, William Randolph Harney. He is 
not, however, to have possession until he is twenty-five 
years old. If he dies, his father shall have a life estate in 
it, and after his death it is to revert to my heirs. 

“ Second. I give the other eighty acres bought by me 
from said Patrick, situate on Lake Conway, aforesaid, to 
my daughter, Fanny. The place is called Fanlock. I 
desire it to be well improved, and to have a good tenement 
house built upon it. This property I desire to secure 
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to her so that neither she nor her husband can ever 
dispose of it. I appoint my friend, J. J. Daniel, trustee, 
to support these bequests according to the tenor of the 
same. 

“Third. I desire my wife to build a good house for my 
son. I give to my son my gun and watch. 

“Fourth. I give to my friend,’ R. H. Brown, my fish- 
ing rod and reel. 

“Fifth. [ wish my wife to purchase some tokens of 
esteem and present them to those friends to whom she 
knows that Iam attached. There are several of whose 
my dear mother and Jenny that I confide to her. 

“ Sixth. All the residue of my property, real, personal 
and mixed, movable and immovable, I give to my be- 
loved wife Mary Ellen Randolph. I advise her to build y) 
her a good house on Gatlin, surround herself with 
comforts, plant trees, establish on the southern slope of the 
McRobert tract pits for pine apples, and to amuse herself 
with poultry. I know that she will buildachurch. I ad- 
vise her to gather up all the money that she can by the 
sale of the hotel property, the saw mill, the insurance 
money, and invest the same by loan on first mortgage in 
Jacksonville, always taking the advice of a good and hon- 
est lawyer on the title and the security, and having his 
opinion in writing. Of course she will have to take from 
the sum sufficient means to effect the improvements of J 
which I speak. 

“T have one piece of advice, never go in debt, and never 
go security for any one, no matter whom. I advise her to 
make a will and give her property as it will do most good. 

“ The foregoing will is written, dated and signed by me 
and is a good olographic will by the laws of Louisiana. 

“T make my wife, Mary E. Randolph, my executor with 
seizer of my property. LI advise her to consult Daniel, of 
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Jacksonville, on her legal affairs in Florida, and my dear 
friends, Livingston and Browne, about my affairs in Louisi- 
ana. I advise her to consult Mr. Whitner on any plan of 
improvement she may contemplate making. His experi- 
ence is very long. W. M. Ranpowps.” 

“The above instrument on one sheet of paper written on 
three pages was now here subscribed by W. M. Randolph, 
the testator, in the presence of each of us, and was at the 
same time declared to be his last will and testament, and 
we, at his request, sign our names hereto as attesting wit- 
nesses in the presence of the testator and in the presence of 
each other, on the next page of this sheet. 

“Charles Wemrich, at Lake Conway, and resident of Or- 
ange county, State of Florida. 

“R. F. Eppes, at Lake Conway, and a resident of Orange 
county, in the State of Florida. 

“Selby Harney, at Lake Conway, and a resident of Orange 
county, in the State ot Florida.” 

The decree in the Circuit Court, which was appealed 
from, is as follows: “ This cause coming on this day for a 
final hearing upon the pleadings and proofs, it is the opin- 
ion of the court that the lega] estate in and to the land 
given to Fanny Randolph by Wm. M. Randolph, the tes- 
tator, by the second clause of his will, is vested in Mary E. 
Randolph, executrix of the said will, and that the said execu- 
trix is charged by said will with the duty of improving 
said lands, and making such disposition thereof, with the 
advice and direction of James J. Daniel, as will vest the 
use in the complainant, Fanny Randolph Robinson, during 
her life. It is therefore ordered, adjudged and decreed that 
* * the bill be dismissed.” ' 


James D. Beggs for Appellants. 
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Mr. Justice Raney delivered the opinion of the 
court : 


The first inquiry in this cause is as to the quantity and 
character of the estate which Mrs. Robinson is entitled to 
under the last will and testament of her father, William M. 
Randolph, in the eighty acres of land described in the sec- 
ond item as Fanlock. The Circuit Judge decided that the 
legal estate is vested in the executrix, and that such execu- 
trix is charged by the will with the duty of improving the 
land and making such disposition thereof, with the advice 
and direction of J. J. Daniel, as will vest the use in Mrs. 
Robinson during her life. This decree is brought here for 
review. It is contended on behalf of Mrs. Robinson that 
she has a legal estate in fee unencumbered by any trust. 

The word heirs was not considered in England, even 
prior to the statute of 1 Victoria, ch. 26, (A. D. 1838) ne- 
cessary to the creation by devise of an estate in fee simple 
in land, but other apt expressions in the will denoting an 
intention to create such an estate, were held suflicient. 
Among others, this effect was given toa devise to one in 
fee simple or to a person and his assigns forever. In that 
country an indefinite devise of land, as simply to A., with- 
out other words, in a will executed prior to the operation of 
the statute referred to, created only a life estate in the de- 
visee. The same rule has been recognized in most ot the 
States of the Union in the absence of a curative statute; yet 
not in all of them, the Supreme Court of Ohio holding that it 
did not obtain in that State, and in South Carolina the 
Equity Court of Appeals taking the same view, (Jenkins vs. 
Clement, Harper’s Reports, 72,) but the law judges follow- 
ing the old rule, (Hall vs. Goodwyn, 2 N. & McC., 383,) 
and the Legislature subsequently adopting that of the 
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Equity Judges. Peyton vs. Smith, 4 McC., 476. In Flor- 
ida we have no statute, nor any decision of this court. 

Mr. Jarman in his treatise on wills, (Vol. 3, p. 22,5 Am. 
Ed.,) speaking of the rule as generally adopted, says this 
rule of construction is entirely technical, as according to 
popular notions the gift of any subject simply, comprehends 
all the interest therein; and a conviction that the rule is 
generally subversive of the actual intention of testators, 
always induced the courts to lend a willing ear 
whenever a plausible pretext for a departure from 
it could be suggested. It has been long settled 
that when a devisee whose estate is undefined is 
directed to pay the testator’s debts or legacies, or a specific 
sum in gross, he takes an estate in fee on the ground that 
if he took an estate for life only he might be damnified by 
the determination of his interest before reimbursement for 
expenditures. The disparity in the amount charged upon 
the devisee to the value of the land made no difference. 
Where the charge however is upon the land so devised, 
and not upon the devisee personally, the indefinite devise 
is not enlarged from a life estate to one in fee. Again, a 
fee simple he states is held to pass by an indefinite devise 
where it is succeeded by a gift over in the event of the 
first devisee dying under the age of twenty-one years ; such 
devise over being considered to denote that the first 
devisee is to have the inheritance in the alternative 
event of his attaining the age in question, since in any 
other supposition the making the ulterior devise depend- 
ent on the contingency of the devisee dying under the 
prescribed age is very capricious, if not absurd. If the 
devisee over confers only an estate for life, or if the con- 
tingency is the dying of the prior devisee under any other 
age than majority, such prior devisee still takes a fee. 
Ibid, 26-27. 
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It has moreover long been established that the use of the 
word estate in the words of gift, or dispositive part of the 
will, as my estate at A or in A, or “ my estate of Ashton,” 
though accompanied by words of locality or other expres- 
sions referable exclusively to the corpus of the property, 
will carry the inheritance; yet it has been held that such 
will not be the case where it is not an operative word, or 
is used merely in the introductory part of the will by the 
testator in expressing an intention to dispose of all his 
worldly estate, or where it is by its reference restrained 
to an antecedent word of devise. Ibid, 32, ef seg. The 
word property is held to be the equivalent of the word es- 
tate, in giving a fee, and, like it, to pass the interest of the 
testator in the land. Ibid, 43. 

In Roe vs. Shell, 16 East., 251, the will, after making 
bequests to several of the testator’s relatives out of his 
stock in 4 per cent. consols, and of all his wearing apparel, 
devised as follows: “and after all my just debts and fu- 
neral expenses paid, I leave all the remainder in the above 
stock with my freehold property to my sister Margaret Sto- 
ker, and all other monies.due me;” and it was held that 
the sister took a fee in the real estate. Lord Ellenborough 
said: “ There can be no doubt about his stocks, and Lord 
Mansfield was of the opinion that the word effects was 
synonymous to property and would carry a fee.” LeBlanc, 
J., remarked: “ property is a word large enough to carry 
the interest in the estate.” See Patterson vs. Huddart, 17 
Beavan, 210, also Nichols vs. Butcher, 18 Vesey, 193, 
where a devise of “all my real and personal property to 
my wife” passed the estate to the devisee and her heirs. 
Doe vs. Roberts, 11 A & E, 1000. In Doe vs. Morgan, 6 
B. & C., 512, the testator was seised in fee of the premises 
in question, and after giving some pecuniary legacies his 
will proceeded as follows: “and all my property and 
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effects of all claimg I shall have, I give to my brother, 
John Morgan, of Tull Glase in Cray, but my mother is at 
liberty to give £1000 of my property where she pleases.” 
It was held that the real estate passed to the brother, Lord 
Tenterden remarking that it had been decided in many 
cases that in a will the word property is of itself sufficient 
to pass real estate unless there be something in other parts of 
it to show clearly that the word was used in a more confined 
sense, and it was further held that the use of the same 
word as to the £1000 was not sufficient to show that it 
was used previously in a more confined sense. Randall vs. 
Tuchin, 6 Taunton, 410. In Baiiis vs. Gale, 2 Ves. Sen., 
a devise to “my son Charles all that estate I bought of 
Mead, after the death of my wife,” was held to pass the 
fee, and likewise the words “ all my land and estate in Up- 
per Caterby in Northamptonshire,” in Barry vs. Edge- 
worth, 2 P. Wms., 523. 

In our country we find a similar view obtaining. In 
Lamberts vs. Paine, 3 Cr., 97, a devise of all the estate 
called Marrowbone lying in Henry County, containing by 
estimate 2585 acres of land, and also one other tract contain- 
ing, &e., called P. F., was held to carry the fee in Marrowbone. 
The word estate is said, in the opinion, to be sufficiently de- 
scriptive in testamentary cases of both the subject and 
and though its meaning 





the interest existing in it 
may be restricted by circumstances or expressions indicative 
of its being used in a limited or particular sense so as to con- 
tine it to the subject alone, yet in its general use it is under- 
stood toapply more pertinently to the interest in the subject. 
See also Godfrey vs. Humphrey, 18 Pick., 539. In Mary- 
land it is held that no technical terms, no particular form 
of words in a will, are necessary to create an estate in fee, 
but any words sufficiently showing the intention of the tes- 
tator to dispose of his whole interest in the thing devised. 
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will suffice; and that when the intention of a testator does 
not clearly appear from the words used in a clause of his 
will which is to be construed, resort may be had to the in- 
troductory clause to explain their meaning; and that the 
words “estate,” “property,” “all [ have,” “all I am 
worth,” “ everything I die possessed of,” “all and every- 
thing,” used in a devise will pass the fee, such intent be- 
ing manifest from all parts of the will taken together. 
Chamberlain e¢ al. vs. Owings et al., 30 Md., 447; Burke 
vs. Chamberlain, 22 Md., 310. In Massachusetts when 
the devise was: “To A. I give and devise all my lands 
and tenements in W., with the privileges and appurtenances 
to the same belonging, containing 400 acres, be the same 
more or less. This estate was formerly the property ot G., 
and I now devise it asa token ot respect for the devisee, and 
in consideration of his services in directing the education 
of my two grandsons.” A fee was held to pass to A., 
although words of inheritance were annexed to other de- 
vises in the same will. Leland vs. Adams, 9 Gray, 
171; Lincoln vs. Lincoln, 107 Mass., 590; Crossman vs. 
Field, 119 Mass., 170. In New Hampshire where the de- 
vise was in these words: “I will all my landed property 
in Northampton to Abner Fogg,” it was held that the 
devisee took afee. Fogg vs. Clark, 1 N. H., 163. In the 
opinion in this case it is observed “ the word property, in 
its most strict and proper sense, relates solely to the quantity 
of the estate in the land, and unless words restraining its 
signification are added always means the whole interest. 
The word property in such connection is synonymous with 
the word estate or interest, and includes everything on the 
land which the testator possessed.” See also Morrison vs. 
Semple, 6 Benny, 94; Caldwell vs. Ferguson, 2 Yates, 250; 
Rossiter vs. ‘Simmons, 6 S. & R., 452. In New York, in 
the case of Jackson vs. Howard, 17 John, 281, the words 
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of the will were, “ my property, after my debts are paid, I 
leave and bequeath to my beloved wife A., and wish her to 
educate my two daughters,’ * * * without any 
other devise or bequest, except a ring to another person, 
and it was decided that the wife took the fee in the realty. 

Confining our view to the second item of Mr. Randolph’s 
will we do not think the word property used therein can be 
regarded as not operative. It is a part of the devising or 
dispositive portion of the will. The testator had not pre- 
viously completed the provision for his daughter. The 
ease is very much like that of Leland vs. Adams supra, 
where it is said: “‘We view the second sentence in this de- 
vise as it stands in the will, not as introduced incidentally, 
after the devising part was pertected, but as an operative 
part of the devise. In that sentence the devisor expressly 
repeats the devise of the ‘estate,’ which in the first sen- 
tence he devised by the words, ‘lands and tenements.’ 
Both must be taken together.” We think the use of the 
word property in the fourth sentence of the second item of 
Mr. Randolph’s will, which is to be taken or construed 
with the first sentence, and other sentences, shows that he 
was dealing with and had in his mind his property, or es- 
tate in the land, and intended to give and secure this property 
and estate to the daughter. There is nothing in any part of 
the will showing that this word was used in a more con- 
fined sense, or that he meant to give less than his whole in- 
terest in the land. In the case last cited the following lan- 
guage from Randall vs. Tuchin, 2 Marsh, 117, is approv- 
ingly quoted: “ It is admitted very properly that the word 
‘estate’ or ‘estates’ will carry a fee unless the other parts 
of the will restrain the effect of it. Formerly a narrower 
construction prevailed, and it was held that if the word 
‘estate’ were attended by words designating the thing de- 
vised or its situation, it was to be considered as not de- 
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scriptive of the interest intended to be passed, but only of 
the lands themselves, which were the subject of the devise. 
Latterly, however, a more liberal construction has been 
adopted ; and the word estate, though it be followed by 
words which point at the situation, or at the particular 
house or land, has been held to convey a fee simple. It 
may be restrained, it may be shown by other parts of the 
will, that the testator has used the word as descriptive only 
of the thing devised, and not of the interest intended to be 
conveyed ; but then it lies on the party who contends tor 
this narrow construction to show that there are such words 
of restraint in the will” ; and after quoting from or citing 
the same cases as reported in 6 Taunton, 410 ; Roe vs. Ba- 
con, 4 M. & S., 366 ; Uthwatt vs. Bryant, 6 Taunton, 317, 
it is remarked: “ these causes are decisive that the word 
‘estate even when used ina willas a word of reference 
will carry a fee unless other parts of the will show that 
such was not the testator’s intention.” 

Admitting, even, that the intention to give his whole in- 
terest in the land does not upon the basis of the rule in- 
voked appear in the clause or item in question, but that 
the clause or item leaves the question in doubt, we are per- 
mitted, by the rule laid down in Maryland and elsewhere, 
to look to the introductory clause of the will. We there 
find the same word used in asking Divine blessing upon 
the “ following disposition of the property,” with which he 
has been entrusted. Not part of the property but all of it. 
In Chamberlain vs. Owings, supra, the Supreme Court of 
Maryland says: * When the intention of the testator does 
not clearly appear trom the words used in the clause of a 
will which is to be construed, then a rosort may be had to 
the introductory clause, if there be one, to explain their 
meaning, and if by it is manifested an intention upon the 
part of the testator to dispose of the whole of his estate, 
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the words in the clause to be construed, which otherwise 
would be of doubtful meaning and consequently not suffi- 
cient to pass the fee, shall be taken in that sense 
which accords with the intention expressed in the intro- 
ductory clause, and will pass the inheritance and give 
effect to all parts of the will.” In that case the clause to 
be construed gave to E. P. B. one-half of certain personal 
property, and “likewise, one-half of all and everything 
that shall fall to me, (the testator,) at my mother’s decease,” 
and the introductory clause was: “ and as touching such 
wordly estate wherewith it hath pleased God to bless me in 
this life, I give, devise and dispose of the same in the man- 
ner and form following.” This introductory clause was 
held to show an intention to dispose of the testator’s 
whole estate, and the court say: “ Having the intention of 
the testator plainly and clearly manifested in the introduct- 
ory clause of the will to dispose of his whole estate the words 
‘all and everything’ are sufficient to pass the fee” in the 
lands falling to the testator at his mother’s decease. In 
Fogg vs. Clarke, supra, the introductory clause of the will 
was as follows: ‘“ As to my real and personal estate I do 
will the same to be disposed of as follows,” and the court 
say: “ But such introductory words it has often been de- 
cided are not sufficient to pass a fee when the words of the 
devise themselves import nothing beyond a mere devise ot 
the land without expressing the nature of the estate which 
the devisee is to have in it, such introductory expressions 
are still entitled to some consideration, and when accompan- 
ied with other expressions generalor particular, corroborating 
the presumption that the testator intended to give a fee, may 
cause such words to pass a fee without any words of inheri- 
tance, although such devise unconnected with them might 
not be sufficient for that purpose.” * * * “The words 
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of this devise, all my landed property in Northampton, dis- 
tinctly refer to the extent of the testator’s interest in the 
land, and taken in connection with the introductory words 
ot the will disclosing his intention to dispose of his whole 
estate, afford sufficient evidence that he intended to give a 
fee.” In Virginia it is held that the use of the word “ es- 
tate” or “ property ” in the introductory clause of a will is 
sufficient to enable an indefinite devise to carry a fee. 
There is not wanting on the face of the will other good 
reasons for believing that the testator intended to give a 
fee to his daughter. It is to be observed that there is not 
used what might be called a proper word of limitation (as 
opposed to words which by construction are held sufficient) 
to create a fee in the devises either to the grandson, the 
daughter or the widow, who are evidently the principal ob- 
jects of his care and bounty. There is, however, no room 
for doubt in view of the rule of construction referred to 
above, by which a prior devisee is held to have a fee when 
an indefinite devise to him is to be succeeded by a gift over 
to another in the event of the former dying under a partic- 
ular age, and he does not die under such age. Brigg vs. 
Shaw, 9th Allen, 516. In Cook vs. Holines, 11 Mass., 
528, the testator devised to his “grandson, Gregory C., only 
child of his son, Daniel C.,a certain piece of land in Water- 
town containing about six acres,” without any words in the 
clause indicating the duration of the estate he intended to 
bestow. A preceding item of the will gave to a son, Ste- 
phen, a moiety of land in Newton and “all the lands, 
houses, &c., described in his deed of gift to him * * *; 
the said Stephen paying one-half the income to the widow 
and certain other sums specified in the condition of said 
mortgage, and also one-half the legacies given in the will to 
the testator’s grandchildren;” and another item gave to his 
son Israel the other moiety of the land in N., he paying 

















JUNE TERM, 1885. 








Robinson et al. v. Randolph et al.—Opinion of Court. 








one-half the legacies to the grandchildren. After observ- 
ing that the whole of the will should be looked into, and 
there should be drawn from such parts of it as have a bear- 
ing upon the clause or devise under consideration, what 
was the probable intent and design of the testator as to the 
duration of the estate he had determined to bestow upon 
his grandchild, the court say: “If, in this inquiry, it 
should appear that in other devises contained in the will 
the testator manifestly intended estates in fee to the devi- 
see without using apt words for the purpose, it would be 
natural to suppose that such was his intention in other 
parts of the will where the same ambiguity might exist 
Now in the devise to Stephen * * * * it can- 
not be supposed that he intended only to pass an estate 
tor life; yet there are no words of inheritance. But the 
law construes this to be a devise in fee simple because the 
land being burdened with the payment of one-half of the 
income to the widow of the testator, and with the payment 
of the legacies,such must have been the intention of the tes- 
tator. The same observation will apply to Israel C., to 
whom the other moiety of the land in Newton is devised, 
without any word of inheritance, but on condition of his 
paying one-half the legacies; and yet he left that iutention 
wholly unexpressed by any words made use of by him in 
the respective devises.” In Chamberlain vs. Owings, sw- 
pra, it was contended that inasmuch as a devise to Stephen 
was to him and his heirs, it followed that the testator knew 
what terms were required to pass the fee, and that. there- 
fore the omission of such terms in the devise to Eleanor in- 
dicated an intention to give her buta lifeestate. The court 
did not concur in this, but held that having shown it to have 
been the manifest intention of the testator to dispose of his 
whole estate, and that he used words sufficient in law to 
pass the fee in his devise to Eleanor, the omission to use 
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technical words of inheritance was to be attributed to the 
want of skill in the draftsman, and not to an intention to 
give her but a life estate. 

Applying the reasoning above to the will before us the 
conclusion to be drawn from a consideration of the devises 
to the grandson and widow is potent, as showing an inten- 
tion of the testator to give the daughter a fee. If it be 
urged that a want of skill cannot be imputed to the testa- 
tor in this case, it certainly cannot be said that the testa- 
tor’s knowledge of the eftect of the rules of law invoked 
does not indicate that by his use of words or language in- 
voking such rules they were relied upon by him to effect- 
uate the intention they imply. 

Moreover it is a rule that the same word used in differ- 
ent parts of a will is to be taken as having been used in the 
same sense, unless there is something to show the contrary. 
Hawley vs. Northampton, 8 Mass.,32. We find the word, 
property, used in the clause in question, in the devise to the 
widow, and in the introductory clause, and it is perfectly 
clear that in the latter two instances that it means not only 
the subject matter, but the interest of the testator therein, 
and there is no reason why a different meaning should be 
given, ora different purpose attributed to the testator in its 
use, in the first instance. 

Looking at the will as a whole, we think it was evidently 
the intention of the testator to give a fee to his daughter, 
assuming such was his estate in the land, and the intent of 
the testator is the great purpose to be effected where no 
rule of law is violated in doing it. Lines vs. Darden, 5 
Fla., 51; 3 Cranch., 134; Jackson vs. Housel, 17 John., 
281; Den vs. Payne, 5 Haywood, 103; Morrison vs. Sem- 
ple, 6 Benny, 94; Tatum vs. McClellan, 50 Miss., 1. 

Having concluded that the quantity of interest or estate 
derived is a fee, the next question arises upon the effect of 
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the provision that the property shall be so secured to the 
daughter that neither she nor husband shall ever dispose 
of it, including that appointing Mr. Daniel trustee to sup- 
port the devise. 

Counsel for appellant contends that the restraint upon 
alienation is void. He cites 1st Redfield on Wills, 448; 
2 Jarman, 528-29; 21 Pick, 427. There is nothing in 
these citations inconsistent with the views we shall now 
submit. 

It is settled that if a grant or devise to a male person of 
an absolute estate, legal or equitable in fee for life, be 
made, and there is annexed to it a condition that the 
grantee or devisee shall not have power to alien it at all, 
the condition is void, and the estate, in tee or for life as it 
may be, will rest absolutely in the grantee or devisee. The 
power of alienation being necessarily and inseparably in- 
cidental to such an estate, it is held that to deny it is an 
attempt to create a new estate, not known to the law. 
There are, however, modifications of this rule which allow 
a restraint upon alienation for a limited stated period, (2 
Jarman, 533; 1 Washburne on Real Property, 80,) and 
provide for the cessation of a life estate with limitation 
over in fee to another person, upon the tenant aliening his 
interest. We are not however dealing with a devise to or 
provision fora man. The provision is for a daughter, and 
the object and intent of the testator was to provide for 
her. Either a proximate and probable, or a remote and 
possible, marriage of this daughter was in his mind. In 
the light of both English and American authorities we do 
not think it can be longer doubted that restraints upon 
both alienation and anticipation or either, to be effectual 
during coverture, may be annexed to the separate equitable 
estate of a married woman. It makes no difference that 
the grant or devise so restrained was made or took effect 
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while the daughter was single. If before disposing of the 
estate she marry, the limitation or restraint becomes 
effectual upon, and it continues so throughout the duration, 
of such marriage; should she become discovert, and 
marry again without having in the interim parted with 
her property, the restraint again becomes effectual for 
such subsequent marriage. It is true that during the 
period she is single the restraint is not binding, and in 
such unmarried state she may act as if it was not ex- 
pressed or clearly implied in the deed or will under which 
she takes. At one time this restraining power was denied 
by the English courts. Newton vs. Reid, 4th Simon, 141; 
_ Massey vs. Parker, 2 M. & K., 174. But in the later cases 
it has become settled, and Newton vs. Reid, and Massey vs. 
Parker, so far as they question it, are not followed. It 
was found that the power of disposition given to a mar- 
ried woman over her separate equitable estate was, in 
view of the well known influence of the husband, de- 
structive of the very security intended for it. The Court 
of Equity having created such estate, it was held that it 
could modify its creature by annexing to it the restrain- 
ing feature. Tullett vs. Armstrong, 1 Beavan, 1 and s. ¢; 
4th Mylne & Craig, 377; Scarborough vs. Boardman, 1 
Beavan, 34 and s.c.; 4 M. & C., 377; Clark vs. Jaques, 1 
Beavan, 36; Baggett vs. Meux, 1 Collyer, 138, s. ¢.; 1 
Phillips, 627; Goulder vs. Camm, Ist DeG. F. & J., 146; 
Peillion vs. Brooking, 25 Beavan, 218. 

- The samefdoctrine is recognized in States of the Union. 
Fears vs. Brooks, 12 Geo., 195; Robert vs. West, 15 Ga., 
122; Freeman,vs. Flood, 16 Ga., 528; Weeks vs. Sego, 9 
Ga., 199, Nix vs. Bradley, 6th Richardson Eq. Repts., 48 ; 
Beautort vs. Colyer, 6th Humphries, 486; Perkins vs. 
Hays, 3d Gray, 405; Nixon vs. Rose, 12 Grattan, 425; 
2 Perry on Trusts, sec. 670-671. 
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In Fears vs. Brooks, Nisbet J., speaking for the court, 
said: “A separate estate may be made in a feme sole as 
well as in a married woman, which upon marriage will be 
good against the marital right and this although no par- 
ticular marriage be in contemplation. Upon marriage the 
trust will immediately attach upon the property so as to 
exclude the husband’s title, although no further settlement 
be executed.” 

It is true that in Pennsylvania no such restraint can be 
sustained unless there is a marriage in immediate view 
when the trust is created, and that on the termination of 
the coverture the trust falls, and is not revived by a second 
marriage. That a marriage is in view need not, however, 
even in that State appear by the instrument creating the 
trust, but the creation of the trust is evidence that the 
marriage was in contemplation of the donor and when 
it is followed within a reasonable time by its consum- 
mation, it concludes the proof. Wells vs. McCall, 64 Penn. 
St., 207. 

It does not appear from the record of the case before us 
when the daughter, Mrs. Robinson, married, but it is stated 
that she wasa feme sole at the testator’s death. It may be 
that even under the rule in Pennsylvania there is no power 
of alienation in Mrs. Robinson during the present cover- 
ture. We have found no authority outside of Pennsylva- 
nia so limiting the rule, and see no reason why if the 
power can exist so limited, it cannot without such limita- 
tion. : 

As the rule allowing such restraint upon alienation is 
confined to separate equitable estates the importance of 
the question, if not the interests involved, requires that 
we should consider whether the estate devised is of such 
character. It is a principle that the naming or appoint- 
ment of a trustee by the donor is not essential to such an 
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estate, but that equity will supply one whenever the intent 
of the donor to create a separate estate clearly appears. 
Harwood vs. Root, 20 Fla., 955; Fears vs. Brooks, 12 Ga., 
195. There is no trouble here on this point, as a trustee 
is named by the testator. Does this trustee take the legal 
title to this property? Courts imply a legal estate in trus- 
tees, although no estate be given them in words, as where 
they are required to do something that requires a legal es- 
tate of some kind in them. Perry on Trusts, sec. 313. 

If an agency or duty or power be imposed on the trustee, 
or if the purpose of the trust is to protect the estate, or if 
in other words it is a special or active trust, the legal title 
is in the trustee and the beneficiary has only an equitable 
estate. Ibid, sec. 305; and wherever the words show a 
clear intent to create an estate for the sole and separate use 
of one during her married life, the same result will follow. 
Ibid, sec. 309. We think it clear that this will imposes 
upon the trustee the duty of protecting the corpus of this 
estate against alienation during the coverture; that upon 
the daughter’s marriage this trust, to say nothing more, 
arose. 

The Chancellor, in Nix vs. Bradley, supra, said: “ There 
are three modes of disposition by which a separate estate 
may be created in favor of a marrried woman : 

“ First. When technical words are employed, as instances 
where the estate is given for the sole and separate use of 
the wife. 

** Second. Where the estate is not given after this form, 
but the marital rights are excluded by express words—for 
example, where an estate is given to the wife, but not to 
be subject to the power, control, or liabilities of the hus- 
band ; or, where the marital rights are restricted by words 
of a similar import. 

“ Third. When the marital rights are excluded by im- 

















JUNE TERM, 1885. 








Robinson et al. v. Randolph et al.—Opinion of Court. 








plication as in instances where by the instrument creating the 
estate the wife has power to do acts, to exercise control, 
and to make dispositions of the property which are incon- 
sistent with the marital rights. It is thought that the 
most, if not all the cases of this description may be brought 
within one or the other of these classifications.” 

In Fears vs. Brooks, supra, the questions were: Ist. Did the 
will create a separate estate in the daughter? 2d. If so, 
does it restrain her right of alienation. Both questious were 
answered in the aftirmative. It was held to be a separate 
estate because the marital rights were defeated, and further 
that this was the purpose of the testator, and that such 
purpose being legal it must be carried out, and that the 
marital right must yield. In Mixon vs. Roe, 12 Gratt., 
425, the devise was to trustees for the use and benefit of a 
daughter and her heirs, with the following provision: 
“ And as itis my wish and desire to guard in the most ample 
manner against the imprudent sale or other disposition of the 
aforesaid property during the natural life of said Emily Coup- 
land, (the daughter,) it is hereby wholly and solely confided to 
the discretion of the aforesaid trustees in what manner the said 
Emily shall receive and enjoy the profits arising from the hire 
or other disposition of the slaves aforesaid, and in the event of 
the death of said Emily, without any heir or heirs of her 
body, then and in that case I desire that all the slaves and 
their increase shall be given up to my son, Gustavus, or 
his heirs, forever.” ‘ Here,” says the court, referring to 
the words we have italicised, “an intention is plainly in- 
dicated that neither the wife nor the husband shall have 
the right to sell or otherwise dispose of the property ; 
which is inconsistent with the idea of its being given sub- 
ject to his marital rights; in which case the jus disponendi 
would have been a necessary incident.” Again, quoting 
1st Benan, 17, it is said: “The separate estate may, and 
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often does exist without the restriction, but the restriction 
has no independent existence ; when found it is a modifica- 
tion of the separate estate and inseparable from it.” 

Under the Constitution and Laws of Florida, where 
property is devised to a single woman directly so as to give 
her the legal and equitable title, and she afterwards mar- 
ries, it, during such married state, is her separate statutory 
property, and her title to the same continues separate, in- 
dependent and beyond the control of her husband, and can- 
not be be taken in execution for his debts, but it will re- 
main in his care and management, and she is not entitled 
to sue her husband for the rent, hire, issues, proceeds or 
profits thereof, nor shall he charge for the management 
and care of the property, but he and she may by joint 
conveyance sell and convey the same in the manner pre- 
scribed by the statute. 

Can anything be clearer than the intention of testator to 
restrain the power of his daughter during her coverture to 
alienate or sell the land either by her separate act or the 
joint act of herself and her husband, is shown to be here? 
No more express or effectual language could have been 
used. 

The sentence of the will, in which the testator says: “I 
make my wife, Mary E. Randolph, my executrix, with 
seizer” (seisin, we interpret it,) “of all my property ” has 
so far as the seisin provision is concerned, aud was, we 
think, intended to have no other effect than to give his ex- 
ecutrix, as such, whatever possession, and right or title, 
were necessary to the performance of her duties as execu- 
trix, but not as inconsistent with, nor to defeat any express 
and special devise and bequest. It is general, and if it 
keeps the possession of the land in question in the execu- 
trix, then it would also keep in her, as executrix, the pos- 
session of the gun, and the fishing rod and reel. 
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We are satisfied it has no such effect, as to this land, 
and that it gives no more right or power to the executrix 
than she would have without such a provision being in the 
will. 

In regard to the parol testimony which has been intro- 
duced to show the estate devised, it is only necessary to 
say that while a court may look beyond the face of the 
will, when there is an ambiguity as to the person or prop- 
erty to which it is applicable, we do not think that under 
this will, if ever, any parol proof can be used to enlarge or 
diminish, or alter the estate actually devised by the will. 
King vs. Ackerman, 2 Black, 417. 

The bill seeks, so far as its real purpose is concerned, to 
have the devise to the daughter declared to be a legal es- 
tate in fee simple, absolute, and that the restraining provis- 
ion is void, and that she can make saleof the land. Neither 
of these positions is tenable. The bill makes no controversy 
with the executrixorothers, as toimprovements; norany with 
the trustee, (except as to the legal title,) so far as his rights, 
duties or powers are concerned, except so far as they are in- 
volved in the question of alienation, and there is no proper 
basis for any decision upon these points not involved ; so, 
particularly, in view of the limited range of the 
argument, we decide nothing as to them, nor more 
than what is said as to the legal title being in the 
trustee, and that the estate given is the entire interest of 
the testator in the land, and that the estate of the daugh- 
ter during coverture is a separate equitable estate subject to 
the restraint upon the right to dispose of the land. 

The prayer of the bill cannot therefore be granted, and 
the decree must be reversed and the bill dismissed, with- 
out prejudice as to any other question. 
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Stare ex rev. J. C. Donnetty, Retator, vs. Henry R. 
TEASDALE ET AL., RESPONDENTS. 


1. Two-thirds of a City Council may, under section 15, chapter 37, 
McClellan’s Digest, expel the Mayor for disorderly behavior or 
malconduct in office. 


2. The action of a City Council, under section 15, of chapter 37, Mc- 
Clellan’s Digest, expelling an officer of the city, is not reviewa- 
ble by appeal or writ of error, but only by mandamus; and in a 
proceeding by mandamus for such purpose the court will con- 
sider the whole proceeding of the council, including the testi- 
mony adduced before it, and if the testimony entirely fails to 
support the charges, will restore the officer. 


This is a case of original jurisdiction upon mandamus 
proceedings instituted in the Supreme Court. The recitals 
of the alternative writ were as follows: 

Whereas, It hath been made to appear to the Supreme 
Court of the State of Florida that the petitioner, James C. 
Donnelly, was, on the 23d day of June, A. D. 1885, the duly 
elected, qualified and acting Mayor of the city of Palatka, 
in the county of Putnam, and State of Florida, and was on 
that date holding, exercising and lawfully enjoying the 
said office, with its duties, privileges and emoluments, and 
that his said term had not then expired, and would not 
have expired before the day of ———, A. D. 1886; 

That H. R. Teasdale, J. L. Purcell, A. W. Mann, M. 
Loeb and S. J. Kennerly are the Aldermen of said city, and 
act and perform the duties of the Councilmen thereof: 

That there was presented to, and filed with said Alder- 
men, acting as the City Council of the city of Palatka, a 
petition or memorial, as follows: 

** To the Honorable, the Board of Aldermen of the City of Pa- 
latka, in the County of Putnam, State of Florida: 

“Respectfully represent the undersigned, who are citizens 
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of said city, that James C. Donnelly, the Mayor of said 
city, is hereby charged by us with disorderly behavior and 
malconduct in office: In this—that on the 8th day of May, 
A. D. 1885, he, the said James C. Donnelly, Mayor as afore- 
said, did appoint to the office of policeman one Albert 
Knight, who is known to be a disturber of the peace and 
good order of society: In this—that said appointment of 
said Knight was made while he, said Knight, was under ar- 
rest for a criminal offence, to wit : ‘ Knowingly and will- 
fully offering and doing violence to an officer in the lawful 
execution of his legal duty:’ In this—that said James C. 
Donnelly did endeavor to prevail upon B. F. Lassiter, on 
whose affidavit the warrant was issued for the arrest of 
said Knight for the perpetration of said crime, to withdraw 
said prosecution ; and we, the undersigned citizens of said 
city of Palatka, do further represent unto your honorable 
body that each and every of such acts and doingsof the said 
James C. Donnelly is and are disorderly behavior and mal- 
conduct in office; that such is an official outrage against 
the peaceable and law-abiding citizens of the city of Pa- 
latka, and tends to the utter destruction of the prosperity of 
said city. We, therefore, ask that your honorable body 
will take such action in the premises as is authorized by 
section 15, chapter 37, McClellan’s Digest of the Laws of 
Florida.” 

(Signed) “PD. A. Boyp,” 

And other citizens, sixty-four in number. 

That petitioner was notified by the Council, through an 
officer of the city of Palatka, that these charges were against 
him, and had been filed with the Council, and that he should 
appear and answer same, and that on June 9th, A. D. 1885, 
he appeared before said Council, by his counsel, and finding 
no other charges against him than those contained in said 
petition or memorial, and finding said charges contained in 








































654 SUPREME COTIRT. 








State ex rel. Donnelly v. Teasdale et al.—Statement of Case. 








no other form, or by no other complaint, or information, or 
indictment, or warrant or affidavit or resolution, petitioner, 
by his counsel did then and there, before the Council afore- 
said, sitting to hear the said question, move in writing 
to quash and dismiss the proceedings before the said Coun- 
cil for the following reasons, to wit: ‘Ist. Because no 
charge had been made in legal torm against the Mayor, J. 
C. Donnelly; 2d. Because there was nothing before the 
Council of which they could take cognizance ;” 

That the said city Council then and there sitting to hear 
said question did then and there take vote upon the said 
motion, and did then and there resolve and vote that said 
motion to quash and dismiss should be refused, and the said 
motion was refused ; 

That petitioner then demurred to the said charges so 
contained in said memorial, said demurrer being in due 
and legal form, and the grounds of said demurrer being 
stated as follows: 1st. That the said City Council had no 
jurisdiction to arraign and try this petitioner upon the said 
charges and specifications, as the same were presented in 
and by the said petition. 2d. That the matter as 
set forth in said petition did not constitute disorderly 
behavior in office. 3d. That the matters and things 
as set forth in said petition did not constitute malconduct 
in office. 4th. That the charges and specifications as set 
forth in said petition did not show that this petitioner 
had been guilty of any disorderly behavior or malconduct 
in the discharge of his official duties as Mayor of the City 
of Palatka. 5th. That the first specification in said peti- 
tion, to wit: “ That the said James C. Donnelly appointed 
one A. Knight a policeman,” did not show that petitioner 
appointed said Knight with any corrupt or evil motive, 
purpose or intention. 6th. That petitioner had a legal 
right to appoint said Knight a policeman, and from aught 
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that appeared in said charges and spécifications, in so ap- 
pointing him petitioner acted honestly in the discharge of 
his duty as Mayor. 7th. That it did not appear in and by 
the second specification in said petition, viz: “That James 
C. Donnelly undertook to prevail upon B. F. Lassiter to 
withdraw charges therein mentioned against A. Knight” ; 
that petitioner had acted in his official capacity as Mayor, 
or that he in any way used his official authority and influ- 
ence to induce the said Lassiter to withdraw said charges. 
8th. That it did not appear that the matters and things set 
forth in said second specification specially related to pe- 
titioner’s execution of the oftice of mayor. 9th. That the 
matters and things as set forth in the said second specifica- 
tion constituted any offence against the duties of the office 
of mayor, nor against the law of the State. 10th. That the 
charges and specifications, as set forth in said petition, 
were not sufficient in law to warrant the expulsion of pe- 
titioner from office ;” 

That the demurrer containing the foregoing grounds was 
duly certified and sworn, and in due form, and was duly 
filed; and the said council then and there sitting to hear 
said demurrer, did then and there take vote, and did vote 
and resolve that said demurrer be overruled, and the same 
was done ; 

That upon the overruling of said demurrer the said City 
Council did call upon said petitioner to plead to said charges, 
and when petitioner, upon advice of his counsel, did refuse 
so to do, upon the grounds that there were no proper 
charges to which to plead, the said City Council did order 
that a plea of “not guilty” be entered, and that the tak- 
ing of testimony do proceed; whereupon witnesses were 
sworn and testimony was taken therein; 

That after the taking of said testimony before the said 
council, the said council did then and there take vote upon 
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the matter, and did resolve that the said charges were sus- 
tained, and that petitioner be dismissed and expelled from 
his office of Mayor of the said City of Palatka ; 

That said resolution expelling said petitioner, is as fol- 
lows: ‘ WHEREAS, It appears to us that the charges pre- 
ferred against James C. Donnelly, Mayor of the City of 
Palatka, Fla., by divers citizens of said city, are sustained 
by the proof; be it, therefore, Resolved, By the City Coun- 
ceil of said City of Palatka, Fla., that the said James C. 
Donnelly is guilty of the charge of disorderly behavior 
and malconduct in office, and he is hereby expelled from 
the office of mayor of said City of Palatka, Fla. 

*“ CouncIL CHAMBER, June 23, 1885.” 

- That the said City Council do now withhold from him 
his office, and do now refuse to allow him to exercise the 
functions thereof, and do wrongfully and illegally prevent 
his acting as mayor, and did wrongfully and illegally expel 
him therefrom. 

The return and amended return of the respondents stated 
substantially the same facts as the recitals of the alterna- 
tive writ, but further stated that the relator, by his coun- 
sel, had cross-examined the witness for the prosecution in 
said proceeding before respondents, and had made his own 
statement under oath ; that, upon the expulsion of relator, 
Henry R. Teasdale, President of the City Council, “ en- 
tered upon and assumed the duties of Mayor of said city, 
and is now discharging his duties as Mayor of said city ;” 
that, “‘ between the date at which said charges were pre- 
ferred against the said relator and the date of his expul- 
sion from the office of Mayor, aforesaid, the said James C. 
Donnelly, relator as aforesaid, is charged with having cum- 
mitted acts of disorderly behavior, and mal-conduct in 
office, which, if sustained, will result in his expulsion from 
office, if reinstated therein under these proceedings.” 
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The affidavits of said Daniel Waldron, B. F. Lassiter 
and C. J. Perry, hereto annexed, * * * and prayed 
to be taken as a part of this return, set forth more clearly 
the particulars of said disorderly behaviour and malcon- 
duct in office. 


The other facts of the case are stated in the opinion. 
R. W. Davis and FE. M. Vury tor Relator. 


1. The test of jurisdiction by mandamus is whether the 
order ot the subor linate court, which it is sought to cor- 
rect, is of such a nature as to be the subject of appeal or 
other corrective remedy. High on Ex. Rem., §180. 

In Florida there is no mode of appeal from a City Coun- 
cil, nor is there any other corrective remedy. 

Wrongful amotion of a member of the Common Council 
of a city affords good cause for relief by mandamus. Ibid, 
§408; Rex. vs. Town of Liverpool, Burr., 723; 9 Wis., 
254; 54 Texas, 388. 

When the specific charge stated is insufficient to justify 
the removal, or when the removal is erroneous, and no 
good and sufficient ground therefor appears, the officer is 
entitled to mandamus to restore. Dillon on Mun. Corp., 
§255. 

A court of equity has no jurisdiction to entertain a bill 
to enjoin the mayor and alderman of a city from removing 
a party trom office and appointing asuccessor. The party’s 
remedy at law is complete by guo warranto against the suc- 
cessor, or mandamus against the mayor and council. * * 
Where a person is improperly removed from office by the 
mayor or aldermen of a city, he may compel them by man- 
damus to restore to him any evideace of his right to oftice, 
or any property pertaining thereto, which they may im- 
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properly withhold from him. And where the title to the 
office is not in dispute, mandamus will lie to restore the 
person entitled to it. 75 Ill. R., 185. 

2d. It has been shown that there was nothing before the 
City Council upon which to try the Mayor, except the me- 
morial of citizens; no formal complaint, no warrant, no 
affidavit, no resolution of council. 

The ordinances of the City of Palatka do not provide 
any mode of procedure in matters of this nature. 

“Respecting the proceedings to amove, it has already 
been observed that they must be had by and before the au- 
thorized body, duly assembled inconformity with the rules 
on that subject, elsewhere stated. * * * And if the 
organic law of the corporation is silent as to the mode of 
procedure, the substantial principles of the common law as 
to proceedings aftecting private rights must be observed.” 
Dillon on Mun. Corp., $253; 1 Bush (Ky.) R., 176. 

Even where attorneys of the courts in this State are 
sought to be disbarred upon complaint, the courts will not 
hear or receive such complaint unless made on oath, and 
the charges made specific and particular. 12 Fla. R., 278. 

3d. The City Council claimed the right to try and expel 
the Mayor upon the ground that under the law of Florida 
the Mayor himself as a member of council. The statute 
says: “ They shall then proceed to choose, by a vote of a 
majority of the said electors,a Mayor and not more than 
nine nor less than five aldermen, who shall be known as 
the City Council, and in whom shall vest the government 
of the city.” McC. Dig., sec. 4, p. 246. ° 

And again the Council claim the right to expel the 
Mayor, not only because they assert he is a member of the 
Council, but upon the further ground that he is an officer 


of the town. 
o * £ *£ * * * and two-thirds of the Council 
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may expel a member of the same or other officer of the 
city or town for disorderly behavior or malconduet in office.” 
McC. Dig., sec. 15, p. 248. 

| ) We can neither conceive or concede that this statute in- 





tended to conter on Council the power to amove or expel 
a Mayor, but granting the proposition for the purposes ot 
this case, then the only causes for which they could amove 
would be “* disorderly behavior or maleconduct in office.” 

“ When the terms under which the power of amotion is 
to be exercised are prescribed, they must be pursued with 
strictness.” Dillon on Mun. Corp., sec. 245; 54 Texas, 
388. 

Albert Knight was under no legal disqualification, and 
was merely under a charge in the State courts for an al- 

' leged offence against the laws of the State for which he 
had not been convicted. The mayor had a legal right to 
appoint him as a policeman, and he committed neither dis- 
orderly behavior or malconduct in office in so doing. As 
to the further charge that he “ endeavored to prevail ” on 
Lassiter not to prosecute in the State court (a charge not 
sustained by the evidence), this having no relation to mu- 
nicipal affairs, it was neither disorderly behavior or mal- 
conduct in office. 

The offence must be such as to bring reproach upon the 
officer and not merely upon the man in a social or moral 
sense. ‘To receive a bribe for his official influence in mat- 
ters relating to municipal aflairs has been heid to be dis- 
orderly conduct in office, but a charge of gambling, and 
the like, having no relation to official conduct, has been de- 
cided not malconduct in office. Ibid, sec. 246; Mayor vs. 
Shaw, 16 Ga. R., 172. 

There are three classes of offences for which an officer of 
a corporation may be discharged, but we contend that the 
dignity of a Mayor’s office is of such a character as that a 
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Council could not expel him under either. Again, admit- 
ting for the purposes of this case that they may, then we 
put these charges and the evidence in this case to the test 
under each of the three classes : 

lst. Offences which have no immediate relation to his 
office, but are themselves so infamous as to render the of- 
fender unfit to execute a public franchise. 

2d. Offences such as are only against his oath of office 
amount to breaches of the tacit condition annexed to his 
franchise of office ; and, 

3d. Offences of a mixed nature—as being an offence not 
only against the duty of his office, but also a matter in- 
dictable at common law. 

As to the first class, the offender must have been convicted 
in a court of law; as to the second, the facts must be abso- 
lutely and fairly established by proof under properly made 
charges ; and as to the third, it must be shown that the al- 
leged offence not only affected his legal duty as Mayor, 
but was indictable at law. Dillon, sec. 251, and cases 
cited. ’ 

The charge here that the Mayor committed an “ official 
outrage” in appointing the policeman is not a charge of 
disorderly behavior or malconduct in office, nor is the 
charge that the Mayor “endeavored to prevail on B. F. 
Lassiter, on whose affidavit the warrant was issued for the 
arrest of said Knight for the perpetration of said crime, 
to withdraw said prosecution” any charge of disorderly 
behavior or malconduct in office. 

And lastly, if the charges were good in law the evidence 
does not sustain either. So tar trom being sustained it will 
be easily apparent to this court that relator was entitled to 
full exoneration betore the Council. 


J. A. Wigg and J. W. Malone for Respondents. 
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1. City Council, as a Court, has power to expel ona 
two-third vote. McClellan’s Dig., sec. 15, page 248. 

As to inherent power to expel. 1 Dil. Mun. Corp., sec. 
242. 

City Council sitting as a Court, authorized by Constitu- 
tion of Florida. Art. VI, sec. 15, Con. of Fla. 

Relator is a member of City Council and so subject to 
amotion. Sec. 4, page 246, McO’s. Dig. 

If relator not a member, then he is a city officer and is 
liable to be expelled. 

2. Trial of relator regular. Essentials to amotion, 
Council regularly assembled. Charges against officer. 
Notice of charges. Hearing of evidence in support and 
opportunity of defence. 1 Dil. Mun. Corp., sec. 250 to 
255; 12 Pick., 268; 32 Ind., 74 et seg.; 1 Dutcher, 538 ; 
6 Lansing, 258; 22 Lowa, 75; 6 B. Monroe, 157. 

3. Mandamus will not lie to City Council in the cause, 
they being vested with a discretionary power of a judicial 
nature and having exercised same. High. Ex. L. R., sees. 
44, 34, 42, 156, 325, 403, 404; 18 Wend., 79; 21 Wend.. 
22; 3 Dal., 84 page; 3 Fla., 202; 15 Fla., 317. 

4. Mandamus will not lie when there exists another ade- 
quate legal remedy. High. Ex. L. R., secs. 117, 188, 189 ; 
note 3, page 169 id.; 2 Denio, 193; 20 Wend., 68; 1 Ind., 
18; 24 Cal., 78. 

Here Relator has by statute right to appeal—writ of 
error—certiorari. McC’s. Dig., sec 35, page 253. 

Quo warranto. Dil. Mun., Corp., Chap, XI. 

5. Writ will not be granted if it appears relator can be 
removed again by same body for good cause. High. 
Ex. L. R., sec. 410-475; 1 Dil. Municip. Corp., sec. 254; 
1 Dow. & Ry., 389; 3 Barn. & Adol., 255. 
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Mr. Justice Raney delivered the opinion of the 
court : 


1st. The Mayor of a city is without doubt an “ officer of 
the city,” and may, under section 15, page 248 of McClel- 
lan’s Digest, be expelled by “two-thirds of the Council ” 
from his office “ for disorderly behavior or malconduct in 
office.” It would bea hopeless task to attempt to show 
that he was neither a city officer, nor removable under the 


statute. It is not necessary that a city officer should be a 
member of the Council, to be so removable. 


2d. There is under our judicial system no writ of error 
or appeal to any court from the action ofa City Council ex- 
pelling a city officer under this statute. The writ of man- 
damus is the only means of review or remedy for wrong in 
such cases. Weconsider it settled in this State that in such 
cases the court granting the writ can and should look into 
the whole case, including the testimony and ascertain 
whether or not injustice has been done. State ex rel. vs. 
Kirke, 12 Fla., 278. 

The question to be disposed ot is whether the record dis- 
closes “ disorderly behavior or malconduct in office” upon 
the part of the relator. 

In the charter of Jersey City, in the State of New Jersey, 
there was a provision authorizing the Common Council to 
expel a member for “ disorderly conduct.” In the case of 


‘the State ex rel. Tyrrell vs. The Common Council, 1st 


Dutcher’s Repts., 536, it was contended for the relator that 
the words last quoted covered only “acts of turbulence, vio- 
lence or disorderly conduct in the body and during the ses- 
sions of the Common Council.” The Supreme Court of 
that State held, however, that receiving bribes for his offi- 
cial influence and votes was disorderly conduct upon the 
part of a member within the meaning of the charter. The 
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court say: ‘“ But we are to construe the words in reference 
to the subject matter with which the Legislature was deal- 
ing when it used them. They had reference to the con- 
duct of a member of Council as such, not as a member of 
the corporation, nor as a citizen, but as a member of Council 
acting in his official character, no matter where or when. 
He who intrusted with official power violates his public 
obligations, and abuses the public confidence by selling his 
official influence or vote in the body of which he is a mem- 
ber, is guilty of disorderly conduct of a far deeper dye than 
he who merely forgets the proprieties of official business 
and intercourse. The violation of a rule of morals is a 
more heinous offence than the violation of a rule of order, 
as crime is more base and malignant. than turbulence. 
Any conduct which is contrary to law is within the deti- 
nition of disorderly conduct as given by standard lexicog- 
raphers, and any gross violation of official duty on the part 
ot a member of the Common Council is within the legal 
meaning of the words used in the charter.” 

The Constitution of the United States (Art. 1, §5, par. 
2,) provides as to Congress that “each House may * * 
punish its members for disorderly behavior, and with the 
concurrence of two-thirds expel a member.” ‘“ Under this 
power,” says the opinion above referred to, “ the Senate in 
1797 expelled a member of that body for an offence not 
committed in his official character:as a membet,nor during 
a session of Congress, nor while the member was at the 
seat of government. But it is not clear that the power to 
expel is limited by the Constitution to the cause of disor- 
derly behavior, and in that respect it differs from the lan- 
guage used in the charter of Jersey City.” By referring to 
the “Annals of Congress,” p. 48, vol. 1, we see that the 
member in question was expelled “for having been guilty 
of a high misdemeanor entirely inconsistent with his pub- 





664 







































SUPREME COURT. 








State ex rel. Donnelly v. Teasdale et al.—Opinion of Court. 








lic trust and duty as a Senator.” The conclusion of the re- 
port of the committee recommending such action indicates 
the character of his offending, and is as tollows: “ But 
when they consider his attempt to seduce Carey from his 
duty as a faithful interpreter, and to employ him as an en- 
gine to alienate the affections and confidence of the Indians 
from the public officers of the United States residing among 
them; the measures he has proposed to excite a temper 
which must produce the recall or expulsion of our Superin- 
tendent from the Creek nation; his insidious advice tend- 
ing to the advancement of his own popularity and conse- 
quence, at the expense and hazard of the good opinion 
which the Indians entertain of this government, and the 
treaties subsisting. between us and them, your committee 
have no doubt that Mr. Blount’s conduct has been inconsis- 
tent with his public duty and renders him unworthy of a 
further continuance of his present public trust in this body 
and amounts to a high misdemeanor.” Both the report 
and resolution show that the expulsion was for conduct in- 
consistent with his public trust and duty as a Senator, and 
amounting toa high misdemeanor and neither treats his 
conduct as mere “disorderly behavior.” In Commonwealth 
vs. Guardian of the Poor, 6 8. & R., 473, it is said that 
the offences for which a corporate officer may be removed 
have been divided into three classes: 1st. Such as relate to 
his corporate or official character amounting to breaches of 
the conditions tacitly or expresslv annexed to his office ; 
2d. Such as have no immediate relation to his official char- 
acter, but are in themselves of so infamous a nature as to 
render him unfit to enjoy any public office; 3d. Offences 
of a mixed nature, being not only against his corporate or 
official duty, but indictable at common law. See also 1st 
Dillon’s Municipal Corp., $251. Judge Dillon says that in 
oftences of the second class (as stated above) the removal 
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can only be made after there has been a previous conviction 
in a court of law; but that in those of the first-class the cor- 
poration may try and if the charge is established remove, 
without any previous or other proceeding in the court, and 
that as to the third class the English Judges have diftered 
as to the necessity of a prior conviction in a court of justice. 
Ibid, 251. 

It we give the words “disorderly behavior” a wider 
meaning than that which the counsel for relator in the 
Jersey City case contended for, we still find nothing in the 
authorities which would extend them beyond either acts 
done in the particular official capacity, or inconsistent with 
official trust and duty, or amounting to a breach of the 
condition tacitly or expressly annexed to the office. 

We do not find it necessary, however, in the case before 
us, to draw the line of distinction between “ disorderly be- 
havior,” and “ malfeasance in office,” under our statute. 

The appointment of Knight asa policeman, while not 
prudential, nor to be commended, cannot, we think, be held 
to be either disorderly behavior, or malconduct in office. 
There is nothing disqualifying him in law to be a police- 
man; no violation by the mayor of any city ordinance 
either as to Knight’s qualifications to be a policeman, nor 
as to the power of the mayor to make the appointment (if 
the latter point can be considered,) has been shown. We 
do not take judicial knowledge of city ordinances, and if 
any have been violated the burden was upon the city to 
show what they are, and the violation. Freeman vs. State, 
19 Fla., 552. It is not shown that the mayor, in making 
the appointment, had any purpose to violate his duty, or 
believed that Knight would make a bad or inefficient po- 
liceman, nor is there any complaint that Knight performed 
his duties as a policeman other than efficiently, or that any 
injury was intended or resulted to the city from such ap- 
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pointment. There is no proof that Donnelly knew Knight 
was a frequent disturber of the peace and good order of so- 
ciety, although he had, as mayor, fined Knight once for 
disturbing the peace. Knowledge that Knight had viola- 
ted the peace several times did not, of itself, render the ap- 
pointment malfeasance in office, or disorderly behavior, 
nor did such violation of the peace ipso facto prove that 
the appointment was necessarily a breach ot the mayor’s 
official duty. 

The appointments made of Knight were but two, lasting 
but one day each. Looking at what Donnelly did and the 
circumstances of his action, we do not see any such willful 
or gross violation of otticial duty as should necessitate a 
removal from office. ' 

The second specification is that the appointment of . 
Knight was made while the latter was under arrest for a 
criminal offence, to wit: Knowingly and willfully offering 
and doing violence to an officer in the lawful execution of 
his legal duty. It is not alleged that the relator knew 
that Knight was under such arrest at the time he made the 
appointment. Upon this, however, we are not disposed to 
put stress, in view of the disposition which has been man- 
ifested that the case should be considered on its merits. 
It is, moreover, a rule that in the charges in such cases the 
technical nicety required in the indictment is not necessary. 
1 Dillon, sec. 255. What is the evidence that Knight was 
under arrest for the offence alleged at the time he was ap- 
pointed, or that, if he was so under arrest, the relator knew 
it? The first appointment was on the 8th, and the second 
on the 9th day of May, of the present year. On the 8th 
Perry resigned and Lassiter reported the fact to the mayor. 
An hour afterwards Knight reported to Lassiter, (whose 
testimony we are now stating,) that he, Knight, was on the 
police force, and showed to Lassiter the police badge he, 
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Knight, was then wearing. Sheriff Zehnbar had arrested 
Knight for carrying concealed weapons, and rowing about 
and disturbing election at the polls on the day of election. 
The election, we may remark, was on the 5th of May. Wit- 
ness made affidavit on which warrant was issued for the 
arrest of Knight. On the cross-examination Lassiter says : 
“T did not arrest him ; he was turned over to me by Sheriff 
Zehnbar ; affidavit was made by me on the morning of the 
8th of May before Judge Haughton.” 

Sheriff Zehnbar testifies that he does not recollect time 
exactly, but it was sometime about the election of the Con- 
stitutional Convention. Knight came to witness’ office, 
and demanded the pistol, which witness had taken from 
him the day he arrested “ him by order of the inspector of 
election ;” said to me he was a policeman; “showed me 
the police badge which he was wearing, said he was ap- 
pointed by Dr. Donnelly, the Mayor.” Witness told him 
he could not have the pistol. Knight has been arrested on 
several occasions. He was arrested on charge of disturb- 
ing election tor Constitutional Convention; again, for car- 
rying concealed weapons; and again, tor resisting officer. 
“T had Knight in custody for disturbing election, carrying 
concealed weapons and resisting an officer. He was under 
arrest for these crimes on the 8th, 9th and 10th of May.” 

_A. V. Mount testified that Knight was on May 7th un- 
der arrest under a criminal charge. It was, as he “ pre- 
sumes,” for riotous proceedings and disorderly conduct at 
the polls at the election on the 5th day of May. 

Lassiter’s testimony does not show that Knight was ar- 
rested or under arrest for the special offence alleged in the 
charge, (sec. 1, ch. 8276, Laws Florida,) nor can it be said 
that Zehnbar does. It does not go far enough. 

Mount speaks only as to the 7th of May, the day before 
the first appointment, and not as to the offence alleged. 
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There is no proof that the relator knew that any arrest had 
been made of Knight for the alleged offence when he made 
either appointment. 

We think it material that the testimony should have 
shown that Knight was under arrest for the particular of- 
fence alleged. In the absence of such a showing it is un- 
necessary to say anything as to whether such proot would 
have constituted disorderly behavior or malfeasance in 
Office. 

The third specification is that the relator did endeavor 
to prevail on B. F. Lassiter, on whose affidavit the warrant 
was issued for the arrest of Knight for the perpetration of 
said crime, to withdraw said prosecution. There is no 
proof that there was any affidavit made by Lassiter as to 
the alleged crime. This disposes of this feature of the case, 
yet we may remark that we hardly think the testimony 
shows any endeavor amounting necessarily to disorderly be- 
havior or malconduct in office. 

We think the testimony tails entirely to support the 
charges. 

The peremptory writ is granted. 
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SAVANNAH, FLORIDA AND WESTERN RatLway Company, 
APPELLANT, vs. J. H. Geiger, APPELLEE. 


1. The common law in so far as it requires the owner of live stock to 
keep them off the premises of another and renders him liable to 
the owner of such premises for damage done by such stock, is 

75 not in force in Florida. 


2. Cattle, horses and other live stock running at large are not trespass- 
ers when they go upon the track of a railroad company, nor are 
their owners liable for damage resulting to the company from 
their going upon the track and anengine or train of cars running 
upon them. 


3. The right of a railroad company to the use of its track is nothing 
more than the right of every other land proprietor in the actual 
use and occupancy of his land and does not exempt the company 
from the duty enjoined by law upon every person so to use his 
own property as not to do any unnecessary injury to another. 

4. A railroad company is liable for killing or injuring cattle or other 
live stock upon its track by its train whenever such killing or in- 
jury is the result of negligence upon the part of the agents oper- 
ating the train. The fact that the owner of the live stock per- 
mits them to run at large does not constitute contributory negli- 
gence. 

5. Negligence upon the part of the railroad company is the basis of the| 
right of the owner of the live stock to recover, and it must_be) 
averred in the declaration, and be proved. 

6. In an action by an owner of live stock against a railroad company 
for killing or injuring the stock by its train, proof of the killing 
or injury is not of itself prima facie evidence of negligence upon 

the part of the company or its agents. To make out a prima fa- 
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cie case of negligence there must at least be evidence of cireum- 
stances, from which a presumption arises that the stock would 
not have been run upon by the train but for want of care on the 
part of those operating it. 

7. The Legislature may provide that proof of the killing vr damage to 
live stock by a railroad train or engine shall be prima facie evi- 
dence of negligence on the part of a railroad company or other 
person operating the railroad. 

8. Where under the circumstances of the killing or injury it cou!d have 
been avoided by the exercise of ordinary or reasonable care upon 
the part of the agents operating the train, and such care has not 
been exercised, the company will be liable ; but if notwithstand- 
ing the exercise of such care the killing or injury would be una- 
voidable the company is not liable. 

9. Though owners of cattle and other live stock have the legal right to 
turn them out to range, yet in doing so they assume the risk of 
any damage which may result to the stock from their going upon 
a railroad track and being run upon by a train, when the cireum- J 
stances are such as to render running upon them unavoidable 
notwithstanding the use of reasonadle care by the person oper. 
ating the train to avoid it. 

10. The meaning of sections one and two of ‘‘an act to providea means 
for the collection of claims for cattle and other stock destroyed 
by railroads,”’ (chapter 2060, acts of 1875,) is that the ‘* affidavit 
of the owner or some other person acquainted with the stock 
killed or maimed,”’ shall be conclusive evidence of the amount of 
damages sustained by the owner, and such provision is void as 
not providing due process of law. 

11. Where the subject expressed in the title of a statute is the provision 
of ‘‘a means for the collection of claims for cattle and other 
stock destroyed by railroad,’’ and the body of the statute de- 
elares or creates an absolute liability which did not exist prior to 
its passage, such new liability is not within the subject expressed 
in the title, and to this extent the statute is inoperative under 
section 14 of Article 4 of the Constitution. 


Appeal from the Circuit Court for Nassau county. 


The declaration, omitting the court, is as follows: 
“Now comes J. H. Geiger, by P. B. Bedford, his attorney, 
and sues the Savannah, Florida and Western Railway Com- 
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pany, operating a portion of their line, commonly known 
as the Waycross Short Line, from Jacksonville to Way- 
cross, Georgia, a portion of said road lying in said county 
of Nassau, said Short Line not being fenced, for killing 
ten head of cattle, two head of sheep and five head of 
hogs in said county of Nassau, to-wit: about the first day 
of November, 1884, the value of said cattle, sheep and 
hogs being one hundred and fifty-four dollars; and the 
plaintiff claims one hundred and seventy-nine dollars dam- 
ages for his property so killed, and the further sum of 
twenty-five dollars.” 

The plaintiff filed, on the day of the filing of the de- 
claration, an affidavit in which he deposes that the appellant 
“is indebted to him in the sum of one hundred and twenty- 
five dollars for ten head of cattle killed by said company, 
running their train through Nassau county, (and giving the 
marks and brand of the cattle,) which killing of said cat- 
tle damaged said affiant twenty-five dollars by loss occa- 
sioned from the loss of the use of said cattle; also two 
sheep worth four dollars, (giving their marks,) and for 
five head of hogs worth twenty-four dollars, (giving their 
marks,) all of which affiant claims damaged him in the 
sum of $179, besides the interest.” 

The railroad company demurred to the declaration as 
“ not sufficient in law,” and “in that it does not allege that 
the damage therein complained of is due to any negligence, 
default or misconduct on the part of the defendant, its of- 
ficers, agents or employes.” 

The Circuit Court overruled the demurrer and the com- 
pany pleaded “ not guilty.” 

There was a trial by jury and verdict for the 
plaintiff, assessing his damages at $146, and judgment ac- 
cordingly. 

The Circuit Judge charged the jury, at the defendant’s 
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request, that a railroad company is not required by the 
laws of Florida to fence its track, and that failure to fence 
its track should not be considered negligence on the part 
ot the company; and that the measure of damages in 
cases where the animals were killed is the actual market 
value of the same at the time of the killing. 

He also charged of his own motion that “ the fact of 
killing an animal-uf value by the railroad company’s en- 
gine has been made prima facie evidence of negligence on 
the part of the company, under the statutes of this State, 
which presumption may be rebutted by evidence on the 
part of the defendant company.” 

The defendant also requested the Judge to give the jury 
the following several instructions: 

“2. To entitle the plaintiff to recover from a railroad 
company damages for killing or maiming domestic ani- 
mals in this State, it is necessary for him to prove that the 
killing or maiming was the result of the willtul or negli- 
gent misconduct of the defendant, its officers, agents or em- 
ployes. ” 

“3. The mere tact of injury is not a presumption of 
willful or negligent misconduct against the company.” 

“4. To enable the plaintiff to recover for damages it is 
necessary for him to prove that he used ordinary care to 
avoid the injury, or else if he did not observe ordinary 
care that the absence thereof did not conduce to the 
injury.” 

“6. The burden of proof as to all acts or state of facts 
as causes of liability, is on the plaintiff in such cases.” 

“7, The fact of killing an animal of value by the com- 
pany’s engines is not prima facie evidence of negligence on 
their part.” 

Each of these instructions was refused by the Judge, and 
the defendant company excepted, as it did to the charge 
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stated above to have been given by the Judge of his own 
motion. 

The other facts are sufficiently stated in the opinion of 
the conrt. 


Fleming § Daniel and Robt. W. Davis, for Appellant. 


At common law a railroad company is not bound to 
fence its track, and, in the absence of statutory provisions 
to the contrary, if live stock go upon an uninclosed rail- 
road the company are only bound to the use of reasonable 
or ordinary care to avoid injuring the same, and if such 
stock are injured thereon without the negligence of the 
company, the owner cannot recover. If the company be 
negligent and the owner likewise contributing to the injury, 
he cannot recover. Rorer on Railroads, 614; Rorer on 
Railroads, 575, sec. 5, 633-4, 1388, 1880, 1881; 1 Redfield 
on Railways, 489, sec. 8; 1 Redfield on Railways, 501, sec. 
31, and numerous eases cited. 

A railroad company in the running of its trains is in the 
lawful pursuit of a calling, and before it can be required 
to pay for damaging animals upon its track it is necessary 
for the claimant to prove that the damage resulted from its 
willful or negligent misconduct. 

The killing of stock is not a benefit to the company. It 
cannot appropriate the animal killed to its use. It is tre- 
quently damaged in the operation by having its trains 
thrown from its tracks and wrecked. It cannot be claimed 
that the company is under any obligation to pay for the 
stock killed on any principle analogous to that requiring 
one to pay fur goods of another appropriated to his use. 
If the company is required to pay for the damage done it 
is sulely on the principle of a fine for wrong-doing, for mis- 
conduct, for sins of omission if not of commission; a pun- 
43 
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ishment for a crime committed; a warning against future 
crimes ; an example to law-breakers. 

A railroad company, engaged in a legal occupation, in 
the performance of public duty for which it was organized 
by law-abiding citizens, and chartered by the State, the 
character of its duties and operations everywhere recog- 
nized, so long as its officers, agents and employes are efli- 
cient and diligent in attention to the business for which 
the company was organized, and guilty of no misconduct, 
cannot be charged with wrong-doing and punished by a fine 
for the happening of something which it could not have pre- 
vented by any possibility. Everyone knows that, be as 
careful as they may, it would be absolutely impossible for 
the engineers to run their trains so as to make half the 
time now universally required by the travelling public 
without occasionally killing a domestic animal. And yet 
the law considers the efficient operation of railroads of so 
much more importance than the avoiding of injury to live 
stock that the company is held to be under no obligation in 
law to slacken the speed of trains or to make other efforts 
to avoid injury when they are seen feeding by the way- 
side. Rorer on Railroads, 1380, and cases cited. 

And yet to require the company to pay for stock killed 
through no fault of theirs, would be equivalent to, and in 
fact, a punishment by way of a fine. 

In order to convict a company, as in the case of an indi- 
vidual, and punish it for a crime committed, it is necessary 
that it be charged with and proven guilty of all facts es- 
sential tothe committing of the crime. It being known 
that the company, in the running of its trains, is in the 
performance of its duty under the law, and that in the 
running of its trains, be itas careful and efficient as it may, 
stock will frequently be killed, it cannot be that the simple 
charge that stock was killed by a train running upon its 
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road will be sufficient even to put it to defence further than 
demurring. And yet nothing more than this was charged 
in the trial of this ease in the court below, and a demurrer 
was overruled. . Nothing more than this was attempted to 
be proved, yet the charges asked by the defense as to the 
necessity for other proof were refused, a verdict rendered 
and a judgment entered up against the defendant. 

The mere fact of injury is not a presumption against the 
company ; it is not prima fucie evidence of negligence on 
their part. The plaintiff must allege in lis pleadings and _ 
prove negligence, or willtul misconduct on the part of the 
company. ‘The burden of proof as to all things necessary 
to cause liability ison the plaintiff. Negligence or willful 
misconduct is the essential element of responsibility in such 
eases. It is not for the killing, but for the misconduct, 
willful or negligent, that the fine is imposed, the punishment 
given. Rorer on R. R., 697, sec. 7; Rorer on R. R., 138, 
139,190; Pierce on R. R., 428; Redfield on R. R., 485-6- 
7-8-9, 501. 

In States where companies are required to fence their 
tracks, the failure to fence is a violation of law, and when 
stock is killed thereby the company is liable, because an 
injury is inflicted, a damage done, through the default of 
the company as to its fence, and then the question of crim- 
inality on some other ground is immaterial, but in all 
cases it is necessary that there should be a violation of duty 
causing the injury, or there is no respoasibility therefor. 

The fact that most of the States whose courts have most 
frequently passed upon the question in this case have stat- 
utes requiring railroad companies to fence their roads 
makes it more difficult to find decisions of the courts on 
some of the questions before us. 

The plaintiff’s counsel and the court below agree with 
us, we believe, as to the law on the subject, excepting only 
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as to the construction of the statute under which plaintiff 
claims to have brought the action. Sections 1 and 2, chap- 
ter 2060, Acts ot 1875. 

The statute, as we understand it, attempts to hold all 
railroad companies in this State liable for damages to live 
stock on their roads absolutely, and prescribes an ex-parte 
method of proving the amount of the damage by the afli- 
davit of one witness, who cannot be disputed. The aflida- 
vit is conclusive proof as to the justice and amount of 
claim, precluding any possible defense by the company. 

If this is not the proper construction of the statute, we 
will be at a loss to understand how the Legislature, mean- 
ing to say something else, said what it did. Weareaware 
that it is the duty of the courts to construe a statute so as to 
make it constitutional, if this can be done with reasonable 
regard to the language used, but we do not understand that 
the English language should be stretched beyond recogni- 
tion in this endeavor. As we understand it, the language 
used by the Legislature provides that a railroad company 
shall be required to pay for all damage to stock killed on 
its track, without regard to circumstances. No defense 
can be made. The amount is stated by an aflidavit, which 
fixes the amount, and is sued on as a bond, only more eftec- 
tually. It either makes the company liable absolutely, or 
it doesn’t make it liable at all. The affidavit is conclusive, 
or it umounts to nothing. 

It singles out a particular kind of corporation tor hos- 
tile legislation, fixing on it a liability and a criminality 
for a certain thing which is not criminal nor cause for lia- 
bility to another. 

As to the constitutionality of the method of “ establish- 
ing” damages by affidavit beyond dispute, we will not ar- 
gue. The appelleeadmits that if it fixed beyond question 
the claim—“established” the damage—it would render the 
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act unconstitutional. He construes it to be simply matter 
ot pleading, if we understand his position aright, but we 
confess that we have not been able to fully fix in our minds 
just how he does construe this part of section one. 

To us it appears clear that this alone destroys the stat- 
ute. But we leave it to accommodate the appellee. 

We will only quote from 2d Florida Reports, 102: 
“*‘ Where consequences in violation of common right, com- 
mon reason, and the principles of justice arise even collat- 
erally out of a statute, it is void pro tanto.” 

We think this applies to the whole of sections 1 and 2, 
of the act considered. 

In the interpretation of this act we think we can find 
assistance by a very close consideration of the case of Zeig- 
ler vs. S. & N. Railroad Company, reported in 58 Ala., pp. 
594-600, and incidentally of one or two other cases in the 
reports of that State. These decisions are particularly in- 
teresting to us because they were made under a statute 
nearly related to the statute we have under consideration 
at present, which provided “that from and after the pas- 
sage of this act, all corporations, person or persons, owning 


or controlling any railroad in this State, shall be liable for 


all damages to live stock or cattle of any kind, caused by. 
locomotives or railroad cars.” 

This case is so full of law on the subject, as we under- 
stand it, that we will not attempt to enlarge on it, but ask 
that it be carefully considered, as if we had incorporated it 
in this brief. 

The court in the decision, in 58 Alabama, says: “ An 
act which fixes absolute liability on a corporation to make 
compensation for injuries done to property, in the prosecu- 
tion of its lawful business, without wrong, fault or neglect 
on its part, when under the general law of the land no one 
else is liable under such circumstances, does not provide 
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‘due process of Jaw’ under section 7 of the Bill of Rights, 
and it is therefore void.” 

In the Constitution of the United States we find that 
“* no person shall be deprived of life, liberty or property 
without dne process ot law.” Article 5 (Amendments.) 

And the Constitution of Florida makes the same provi- 
sion. Section 9, Article I, (Declaration of Rights.) 

As particularly applying to the ruling on the demurrer 
we would cite 53 Ala. R., p. 647, which says: (they had 
virtually the same as our statute before them, except as 
to the affidavit method of “establishing ”)—* The 
complaint in an action against a railroad com- 
pany, to recover damages for the killing or injury to live 
stock by its train, is demurrable unless it avers that the in- 
jury was negligent or the result of negligence on the part 
of defendant, its agents or servants.” 

But, says appellee, if it is necessary for me to prove neg- 
ligence on the part of the company, I cannot do this be- 
cause [ did not see the cattle killed; it will work a hard- 
ship on me. 

The law is the law, work a hardship on whom it may. 
But, on whom will the law work the greater hardship? 
Even if it were settled that the killing made out a prima 
facie case, and that it devolved on the defendant to prove 
due diligence in defence? This would be asking an impos- 
sibility as well as working an injustice. Is it fair to say 
that the proof of something in itself admittedly innocent, 
or at most not criminal when proven shall raise a pre- 
sumption of guilt to be removed by rebuttal, but if not re- 
butted, shall warrant conviction? It is true that the plain- 
tiff could not always prove negligence where it existed, ow- 
ing-to the fact that the cattle are not always seen when 
killed. It is equally true that not even a railroad company 
should be considered and held in a court of law guilty of 
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misconduct, negligent or willful, until it has been proven so. 
While the owner could not always prove negligence where 
it existed, the company could never prove due diligence no 
matter how diligent might be all of its employes. In Jus- 
tices’ Courts, where at least nine-tenths of these cases are 
brought, there are no written pleadings. The company is 
summoned to defend a suit. It has no means of ascertain- 
ing such facts concerning the claim as would be absolutely 
necessary to enable it to defend successfully by taking the 
deposition of or summoning as witnesses its engineers and 
other employes who saw the killing. Or say we take a 
ease in the Circuit Court where the pleadings are written, 
the present case, for instance, how could the defendant pos- 
sibly prepare to defend on the ground that it used due dili- 
gence ? 

The owner knows his cattle, perhaps by the flesh marks, 
or may be by the mark and brand, or more likely by both. 
He can swear to the facts as he knows them. The en- 
gineer who was on the engine and saw the cattle killed 
would nut be a practicable witness in this case because he 
could not identify the cow sued for as the cow which ran 
upon the track immediately in front of his engine, which 
was pulling the fast mail train from behind the wood 
rack. Even if each engineer on the road stood ready to 
swear that he used his utmost diligence to prevent the 
killing of stock, it would be inadmissible, unless his testi- 
mony could be connected with the particular animal in 
question. So far as the company is concerned, the law 
might practically as well be absolute in its fixing liability 
as to place on them the burden of proof to rebut the pre- 
sumption of guilt raised by the killing. 


T. B: Bedford tor Appellee. 
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This suit was brought by the plaintiff to recover dam- 
ages for killing ten head of cattle, two head ‘of sheep and 
five head of hogs, under sections 1, 2, 83 and 4, McClellan’s 
Digest, page 856, which statute we claim changes the Com- . 
mon Law Rule in such cases as to damages, and that all the 
plaintiff has to prove is the killing, the value of the prop- 
erty and ownership, which make a prima facie case which 
entitles him to recover, unless the defendant rebuts it with 
satisfactory evidence that the killing was the result of an 
unavoidable accident. Redfield on Railways, vol. 1, page 
493 ; ib., 494, sec. 13; ib., 498 and 499. 

Compare the Judge’s charge on page 18 of the Record 
with the statute on page 856, McClellan’s Digest, and if it 
is good law the charge was proper. 

Negligence—proof of whom on. i 

Railroad companies should exercise the utmost care and 
diligence in the exercise of their privilege to avoid doing 
injury to others. Redfield on Railways, page 493. 

The inference of negligence or no negligence is one of fact 
for the jury. Ibid, page 494, sec. 13. 

But the onus of proof is changed by the statute, and 
when stock is killed the law now imputes negligence to the 
company unless it can show that the damage results from 
unavoidable accident. 

This is putting the onus of proving negligence where it 
should be, for the company has two witnesses present, ex- r 
perts, at every killing, while plaintiff is at home following 
his daily business. 1 Redfield, pages 498, 499 and 501. 

In other words, if the plaintiff is not in fault the com- 
pany is responsible. 1 Redtield, page 498, sec 24. 


Mr. Justice Raney delivered the opinion of the 
court : 


This is an action brought by the appellee to recover of 
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the appellant for cattle, sheep and hogs killed by a train 
upon the latter’s railroad track. 

At the common law, every entry upon another’s land 
(anless by the owner’s leave or in some particular cases 
which it is unnecessary to mention,) was treated as an in- 
jury or wrong, for satiafaction of which an action of tres- 
pass would lie, the guantum of the satisfaction being deter- 
mined by considering how far the offence was willful or in- 
discreet, and by estimating the value of the actual damage 
sustained. This law styled every unwarrantable entry on 
another’s soil a trespass by breaking his close, and the writ 
commanded the defendant to show cause wherefore he had 
broken it. In the eye of the law every man’s land was 
inclosed and set apart from his neighbors’s, either by a visi- 
ble and material fence as one field is divided from another 
by a hedge, or by an ideal invisible boundary existing only 
in contemplation of the law as when one man’s land ad- 
joins another’s in the same field. Every such entry or 
breach of a man’s close carried necessarily.along with it 
some damage or other, for if no other special loss could be 
assigned, still the words of the writ itself specified one gen- 
eral damage, the treading down and bruising his herbage. 
A man was moreover answerable not only for his own tres- 
pass but that of his cattle also, for if by his negligent keep- 
ing they strayed upon the land of another (and much more 
if he permitted it or drove them on) and they there trod 
down his neighbor’s herbage or spoiled his corn or trees, 
this was a trespass for which the owner must answer in 
damages; and the law gave the owner of the land in such 
cases a double remedy by permitting him to distrain the 
cattle thus damage feasant till their owner should make him 
satisfaction, or else by leaving him to the common remedy 
of trespass quare vi et armis clausum, fe. 1 Blackstone 
Comm., 208, 211. 
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It is material to inquire at this point whether or not the 
above principles of law which unquestionably require an 
owner of stock to keep them off another’s land in so far as 
the rights and property of such other person are concerned, 
are as to cattle and other stock of the kind mentioned in 
the declaration, still in force in Florida. 

So early as the year 1823, at the second session of the 
Legislative Council of the Territory, a statute regulating 
fences was enacted to take effeet from and after the first 
day of the then ensuing May. After prescribing by its 
first section the dimensions of the fence, it provided, by sec- 
tion 2, that if any trespass or damage should be committed 
on any garden, orchard, plantation or settlement, not fenced 
or inclosed as prescribed, by the breaking in or straying of 
any cattle, horses, sheep, goats or swine, the owner thereof 
should not be liable to answer four or make good any dam- 
age or injury happening or committed by reason thereof ; 
and further that in case any person should kill, maim or 
hurt any such stock so s‘raying or breaking into any such 
place or settlement not so fenced or inclosed, he should an- 
swer and make good to the owner of the stock all injury 
and damage sustained thereby; and, by section 3, impos- 
ing upon any person not having such a lawtul fence, a pen- 
alty for fixing in his inclosure any canes, stakes or any- 
thing that might hurt or kill such animal. In 1824 this 
act was amended in so far only as to make some changes in 
the requisites of a “ worm fence.” In 1885,a period subse- 
quent however to the accruing of the alleged cause of ac- 
tion, an act (chapter 3619) practically revising the above 
legislation was approved, the first section of which pre- 
scribes what shall be deemed a lawful fence, and the second 
and third sections of which are in effect a re-enactment of 
the second and third sections of the act of 1823. In 1871 
it was made a misdemeanor, by chapter 1846, for one, not 
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having a sufficient fence to prevent the intrusion of ani- 
mals, to kill, wound or disfigure any animal of another per- 
son in attempting to expel it from his premises. 

In 1823, a statute, reciting that a practice hath hitherto 
prevailed of driving large quantities of neat cattle from the 
several adjoining States by citizens thereof, and that it was 
consistent with justice and good policy that all persons who 
enjoy the benefits and advantages of a State or Territory 
should contribute and share with the good people thereof 
the expense and labor of supporting and defending the 
same, was enacted which taxed such cattle per capita, its 
provisions not applying to persons actually “ removing 
into” the Territory and bringing their cattle with them ; 
(acts of 1823, p. 111,) and in 1835 it was made unlawful for 
a non-resident owner of cattle or stock to drive them upon 
lands within the Territory for purposes of grazing, and this 
upon penalty of forfeiture and sale. Duval Comp., 54, 60; 
McC’s. Dig., 50. 

In 1828 an act was passed which punished by fine any 
one who should drive, entice away or remove any cattle 
from a pasturage or range, without leave of the owner of 
the cattle, and in 1829 it was modified so as to apply only 
to driving them more than five miles from the range or 
place where cattle most usually graze. Thomp. Dig., 186. 
And an act of 1332 punished any one who willfully drove, 
removed or enticed away any cattle from a pasturage or 
range. Thomp. Dig.,507. And by an act of 1868, (p. 423, 
secs. 9 and 10, McC’s. Dig.,) it is declared unlawful to drive 
another’s cattle directly from their own range or more than 
five miles from the home of their owner without his per- 
mission. McC’s. Dig., 423. 

In 1877 “an act tor the better protection of cattle in this 
State” was passed. It enipowers each Board of County 
Commissioners to lay out the county into cattle districts, 
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and for the appointment of cattle inspectors whose duty it 
is to inspect and record the marks and brands of all cattle 
driven or shipped from their respective counties, together 
with the name of the person shipping, and the time, place 
and vessel of shipment, and making it the duty of any 
one intending to drive or ship cattle from a county to no- 
tify an inspector where and when they will be concentrated 
for shipment, and prohibiting any purchaser from changing 
the marks.and brands of cattle before having the change 
recorded in the office of the Circuit Court Clerk, and re- 
quiring a record of marks of cattle driven from one county 
to another for the purpose of changing their range, or 
driven there and sold as beef cattle, and imposing suitable 
penalties for a violation of the act. 

The estray laws now in force, like the original enact- 
ment of 1823, define estrays and punish by fine, and sub- 
ject to an action of damages, any one who vexatiously 
or maliciously takes up as an estray any animal named in 
the act contrary to its true intent and meaning. There has 
also been other legislation, needless to mention, in the in- 
terest of persons owning cattle on the range. 

Nothing is clearer than that the purpose and effect of 
all this legislation were not only to change the common 
law and require of every landholder or other person that 
he should fence out his neighbor’s, and every one else’s 
stock, if he desired protection against damage from them, 
but also to establish and protect a right in resident owners 
of stock for their cattle and other domestic animals to 
range and graze on all uninclosed lands free of charge, and 
without any liability for any damage resulting from their 
going upon or grazing on any lands whatsoever not in- 
closed by a lawful fence. No special interest is of much if 
any more moment to our State, and none elicited earlier 
legislative attention than stock raising. 
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Cattle, hogs and sheep, if not all other kinds of live 
stock, not known tu be dangerous, have been allowed, and 
accustomed at all times and in all parts of our State, since 
at least soon after its acquisition from the Spanish crown, 
to run at large and graze on all lands not inclosed by a 
fence. This has prevailed not only throughout the rural 
districts but also in the towns, although it is true that 
lately in some of the latter to a limited extent, and possi- 
bly entirely in a few instances, it has been restrained by 
local ordinance. A different policy than that which has 
prevailed would have proven ruinous to the important 
stock interests of different sections of the State; and the 
general legislation of later years has been no more favora- 
ble to such a policy than was that of the earlier period of 
our history and this, too, although in a few agricultural 
districts a financial deterioration has caused most of the 
fences which once protected large and valuable plantations 
to entirely disappear. In States having similar stock in- 
terests and customs and regulations to those indicated, it 
has been held that the common law indicated above as to 
cattle has been superseded either as not suited to the insti- 
tutions of the people or as repugnant to the legislation. 
Vicksburg & J. R R. Co. vs. Patton, 31 Miss., 156; Nash- 
ville, &., R. R. Co. vs. Peacock, 25 Ala., _ Tripp vs. 
Hasell, 1 Strob, p. 173: Kerwhacker vs. C. C. & C. R: R. 
Co., 3 Ohio St., 172; Seeley vs. Peters,5 Gillman, 130; 
Gorman vs. P. R. R. Co., 26 Mo., 441; Wagner vs. Bissel, 
3 Iowa (Clarke), 396; Heath vs. Collenback, 5 [bid, 490. 

Such being the policy of our laws as to live stock—a 
policy which makes them free commoners—the next in- 
quiry is whether any special exception from or against it 
has been created in favor of railroad companies. The gen- 
eral railroad law (chapter 1987, approved February 19, 
1874,) gives to every corporation formed under it the right 
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to purchase, hold and use, all such real estate as may be 
necessary for the construction and maintenance of its road 
and the stations or other accommodations necessary to ac- 
complish the objects of its incorporation, and to lay out 
and construct its road, and to take and convey persons and 
property over its road by the power and force of steam, or 
by any mechanical power, to receive compensation therefor 
and do all the business incident to railroad business, and 
regulate the time and manner in which passengers and 
property shall be transported, and the compensation to be 
paid therefor. The 27th section provided that if any per- 
son should ride, lead, or drive any horse, or permit any an- 
imal belonging to him to stray, stand, lie or walk upon 
any railroad without the consent of the corporation or 
party having control of such road, he should for every such 
offense forfeit a sum not exceeding ten dollars and should 
also pay all damages sustained thereby to the company or 
party aggrieved. This section repealed by implication the 
former statutes providing for payment by railroad compa- 
nies for stock killed, and it is unnecessary to mention 
them. At the next ensuing session of the Legislature this 
section was expressly repealed by chapter 2059, approved 
February 13, 1875, passed solely for this special purpose, 
and thus was removed any special exception which may 
have been created in favor of railroad companies by said 
section. 

There is no statute here which requires a railroad company 
to fence its track, and imposes on the company as a 
penalty for not doing so a liability for all stock killed or 
injured. 

A corporation owning a railroad has certainly the right 
to own land and operate a railroad upon it, and to run its 
trains at such speed as its business requires and is consist- 
ent with the safety of passengers and freight, the condi- 
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tion of the roadbed and all appliances necessary and proper 
in the operation of a railroad being considered. Vicks- 
burg and Jackson R. R. Co. vs. Patton, 34 Miss., 156 ; 
Raiford vs. R. R. Co., 43 Miss., 239. ‘As to the rate of 
speed at which trains may be propelled it is dependent on 
several considerations, the condition of the road, the usage 
of railroads generally, the amount of property and passen- 
gers offering for transportation; but the principle which 
underlies the subject is that the rate of speed must be rea- 
sonable, such as is consistent with the safety of the prop- 
erty and passengers in their care. Whatever rate be 
adopted, the company are in no degree to relax eftorts 
to protect cattle from injury. If the convenience and 
business of the public demand a rapid transportation, they 
are not. restrained from meeting the' requirement because 
the danger to stock from a fast train is greater than from 
a slow one.” 46 Miss., 581. 

After the repeal of the 27th section alluded to, there 
was nothing left in the railroad act which required stock 
owners to keep up their stock as against railroad 
companies; and the acquisition by a railroad company 
of a piece of land, and its use by operating thereon 
a railroad, do not under the laws of this State 
impose upon a stock owner a legal duty to keep his 
stock up, or in other words deprive him of the right to 
turn out his stock to range as free commoners. The com- 
pany has the right to carry on its business upon the land 
as did its predecessor in ownership his avocation, but with 
the same relation to the rights of the stock owner as to 
uninclosed lands. If cattle go upon the land pending the 
company’s ownership, they are not trespassers in the eyes 
of the law, nor were they when its predecessor held it. 
No change has been made in this respect by the change of 
ownership. Alger vs. M. & M. R. R. Co., 10 Ia., 268; Simkins 
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vs. C. & G. R. R., 20 S. C., 259; 43 Miss., 239. Persons 
who incorporate under our railroad statute do so with 
knowledge of the rights of others, and the rule which 
claims of one person that he shall so use his own property 
as not unnecessarily to injure that of another, is as binding 
upon artificial as it is on natural persons. Ill. C. R. R. Co. 
vs. Middlesworth, 46 Ill., 494. The owner of stock of 
course takes notice of the rights of the railroad company ; 
and his stock wander upon the range with a knowledge on 
his part of the dangerous character of the company’s busi- 
ness, and that he runs the risk of all unavoidable accidents 
and damage to them from the train. Kerwhacker vs. C. 
C. R. R. Co., suprs, 10 Ia., 268; 43 Miss., 239; 46 
Miss., 573. 

The grant of a right to one is not to be presumed as in- 
tended to take from another class a right previously estab- 
lished either by law or custom in the latter’s favor. The 
repeal of section 27 removes the exception its enactment 
had made in tavor of railroad companies as to stock legis- 
lation. 

Whenever one of two persons having such rights claims 
that he has been damaged in his property by the other, 
and that he is entitled to have such damages made good, 
and the other denies such claim on the ground that what 
he did was iu the exercise of his own right, the test of such 
right of recovery, in the absence of a willful intent to in- 
jure, is whether the one who has done the injury has, con- 
sidering all the circumstances of the particular case, taken 
in the exercise of his own right that care which the law 
requires he shall take against injuring the other in his 
property. 30. St.,172. A failure to observe this care is 
called negligence; negligence is the basis of the injured 
party’s right to recover in such cases, and whether a rail- 
road company is liable for killing or damaging stock by 
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running its engine or train over or against them while on 
its track, is a question of negligence. Balcom vs. D. & 8. 
R. R.Co., 21 Ia., 102; 10 Ia., 268, and other authorities 
supra. 

Unless the statutes have changed the rule, or there is 
something in the very nature of such a killing or injury by 
a railroad train making the rule inapplicable, the decla- 
ration must allege and the proofs mast show that the iajary 
was occasioned by the company’s negligence, and the bur- 
den of proof is on the plaintiff. Alger vs. R. R. Co., supra; 
Jacksonville Street R. R. Co. vs. Campbell, supra, 175. 

If, under all the circumstances of a particular case, as 
shown by the testimony, it appears that the killing or in- 
jury could not have been avoided by the exercise of reason- 
able care on the partof the agents of the company operat- 
ing the train, there can be no recovery. If, on the other 
hand, it is shown that had such agents exercised reasonable 
care under the circumstances surrounding them they 
could have avoided running against the stock and injuring 
it, but that they did not do so, the company is guilty of 
negligence and liable for the dainage. R. R. Co. vs, Patton, 
supra ; Kerwhacker vs. R. R. Co., supr«; Alger vs. M. & 
M. R. Co., 10 [a., 268. If there is contributory negligence 
upon the part of the owner of the stock he cannot recover, 
but permitting them to go at large does not, of itself, though 
followed by their going ou the track, constitute contribu- 
tory negligence in him, or make them trespassers under 
our laws. 10 Ia., 268; S. C., 259; 43 Miss., 259. 

Is it true that there is in the nature or necessary circum- 
stances of every killing or injury of stock by railroad en- 
gine or train something making it an exception from the 
general rule which requires of the plaintiff both an allega- 
tion and proof of negligence? In South Carolina, in Dan- 
44 








690 SUPREME COURT. 





8., F. & W. Railway Co. v. J. H. Geiger—Opinion of Court. 

















ner’s case, 4 Rich., 329, (which is not before us, but is re- 
viewed in Jones vs. C. & G. R. R. Co., 20 8. C. Repts., and 
19 A. & E. Rh. R. cases, 459) the rule laid down according 
to Jones vs. C. & G. R. R. Co., is that the killing of stock 
by a railroad train being proved, the law presumes the in- 
jury was done through the negligence of the railroad com- 
pany until the contrary is shown. It is said in Danner’s 
case, says the opinion in Jones vs. C. & G. R. R.: “ That 
the company did not produce witnesses to show how the 
damage occurred, nor explain why they omitted to do so, 
tends to induce the belief that they could make no defence. 
They had the witnesses under their éontrol,” and, after re- 
ferring to the possible absence of the plaintiff, it proceeds : 
“ When a party is charged with an act or declaration which 
may subject him to an action, and does not deny it, his si- 
lence is construed into an admission. The same construc- 
tion may be put on a party’s omission to offer testimony in 
his defence when it is in his power to produce witnesses 
who might exculpate him.’’ The principle upon which 
the case of Danner is stated by the Chief Justice in Jones’ 
case to have turned, is “ the fact that it was in the power 
of the defendant alone to explain and he failed to attempt 
it.” The cases said to be relied on by the court in Dan- 
ner’s case, are Leame vs. Bray, 3 East., 593; Weaver vs. 
Ward, Hopk., 134, which is not at our command; Chris- 
tie vs. Griggs, 2 Campbell, 79; Piggott vs. E. C. R. R. Co., 
54 Eng. C. L., 228; Ellis vs. P. & R. R. R. Co., 2 Iredell, 
140. Do they support it? Leame vs. Bray was an action 
of trespass vi et armis against the defendant for driving his 
chaise against plaintiff’s vehicle, drawn by two horses, on 
the highway, by means whereof plaintiff's driver was 
thrown out, and his horses ran away with the vehicle, and 
plaintiff for the preservation of his life jumped while the 
horses were running and fell upon the ground and fractured 
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his collar bone. It happened on a dark night and was ow- 
ing to the defendant driving his chaise on the wrong side 
of the road, and the parties were unable to see each other ; 
but had defendant kept his right side of the road there 
would have been ample room for the carriages to pass each 
other. The sole question involved in the case as reported, 
is whether trespass or case was the proper action, and it 
was held that trespass was. There is nothing in the case as re- 
ported indicating that anything said by any of the judges 
could have been uttered with reference to a question of 
proof or evidence of negligence. In Christie vs. Griggs, 
the plaintiff, a pilot, was traveling to London ona stage 
which broke down and he was greatly bruised. Having 
proved that the axle-tree snapped asunder at a place where 
there was a slight descent, and that he was in consequence 
precipitated from the top ot the coach, and that the bruises 
he received confined him several weeks to his bed, he rested 
his case. The opinion in this case, by Mansfield, C. J., at 
nisi prius states that “ the plaintiff has made a prima _ facie 
case by proving his going on the coach, the accident, and 
the damage he has suffered. It now lies on the other side 
to show that the coach was as good a coach as could be 
made, and that the driver was as skillful a driver as could 
anywhere be found. What other evidence can the plaintiff 
give? The passengers were all probably sailors like him- 
self, and how do they know whether the coach was well 
built or whether the coachman drove skillfully. In many 
other cases of this sort it must be equally impossible for 
the plaintiff to give the evidence required. But when the 
breaking down or overturning of a coach is proved, negli- 
gence on the part of the owner is implied. He has always 
the means to rebut this presumption, if it be unfounded ; 
and it is now incumbent on the defendant to make out that 
the damage in this case arose from what the law considers 
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a mere accident.” In Piggott vs. E. C. R. R. Co., the 
thatch of a shed near the road was observed immediately 
after the passing of a train to beon fire,and notwithstand- 
ing every exertion upon the plaintift’s part to extinguish 
the fire it communicated with several other buildings and 
destroyed them. The wind was blowing towards the 
premises from the road. Against defendant’s objections 
Witnesses were allowed to testify to the falling of sparks 
on other occasions at this point, for the purpose, however, 
of ascertaining whether sparks could be thrown for so 
great a distance from the railroad. Other witnesses prac- 
tically acquainted with the construction and working ot 
engines generally in use on railroads, testified that the 
emission of sparks or ignited matter from the top of the 
chimuey might, in a great measure, be prevented by a cap 
or covering of wire work or by perforated plates, for inter- 
cepting the escaping particles, though it was admitted that 
this would to a certain extent impede the draft and conse- 
quently diminish the power of the engine. They, how- 
ever, stated that this might be remedied or the emission of 
sparks altogether prevented by employing engines of. such 
power that they need not be worked to their utmost capac- 
ity, and that, in their judgment, to produce the alleged in- 
jury the engine used on the occasion in question must have 
been worked to its utmost; and that the danger arising 
from the emission of sparks might be entirely prevented 
by shutting off the steam on passing a spot where danger 
was to be apprehended. There was a verdict for the plain- 
tiff. Upon motion fora new trial, Chief Justice Tindal, 
after remarking that the law requires of railroad compa- 
nies, operating, as they do, agents of an extremely dan- 
gerous and unruly character, that they adopt such precau- 
tions as may reasonably prevent damage to the property of 
third persons near which their railway passes, said that the 
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evidence in this case was abundantly sufficient to show that 
the injury was caused by the emission of sparks or particles of 
ignited coke from one of the defendant’s engines, and that 
there was no proof of any precaution adopted by the company 
to avoid such a mischance, and that the jury was right in 
finding that the company was guilty of negligence; and 
after citing as parallel to the want of the precaution as to 
the sparks suggested by witnesses the case of one allowing a 


dog, known to be accustomed to bite, to go about unmuz- 


zled,remarked: “The precautionssuggested by the witnesses 
called for the plaiutift in” this case, may be compared to the 
muzzle in Smith vs. Pelch, 2 Strange, 1267. The other 
Judges took substantially the same view, not using, how- 
ever, the illustration as to the muzzled dog. The case of 
Ellis vs. P. & R. R. R. Co., was where the fence was proved 
to have been discovered to be on fire immediately after the 
engine passed, and some of it burned before the fire could 
be stopped. Plaintiff proved the engines upon the road 
usually had “ spark catchers on the funnel,” but whether 
they were on this particular engine at this time he did not 
recollect. It was held that though negligence was the 
gravamen of the plaintiff's case, yet when he shows damage 
resulting from defendant’s act, which act with the exercise 
of proper care does net ordinarily produce damage, he makes 
out a prima facie case of negligence which cannot be re- 
pelled but by proof of some extraordinary accident which 
renders care useless. 

The breaking of the axletree in the Christie case was it- 
self prima facie evidence of negligence on the part of the 
owner of the coach. It was his duty to have axletrees suf: 
ficient for the purposes of his business. The breaking un- 
der the circumstances was evidence that he fell short of 
this duty, and that the coach was not then “ well built.” 
There is nothing in the case intimating that it is ever unne- 
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cessary for the plaintiff, whatever his ignorance of the na- 
ture or character of the real cause of the mishap, to go so 
far as to prove some fact which is of itself prima facie evi- 
dence of neglect or failure upon defendant’s part in doing 
his duty. The Piggott and Ellis cases are based upon the 
principle that the use of well known appliances, which it 
is the duty of the operators of railroads to use,. will, as a 
general rule, prevent such escape of sparks as will set fire to 
buildings and fences standing adjacent to the road. In all 
such cases the relation of the structures to the road is al- 
ways established, and is always well understood or can be 
readily seen or learned by the agents operating the train 
approaching or passing them. 

The nature of the South Carolina case and that before us 
does not properly assimilate to the four cases we have re- 
viewed. No inherent defect is shown in anything relating 
to the road or train as was shown in the coach in 
Christie’s case. The fixed relation which buildings and 
fences bear to the track and to passing trains, and which 
has enabled science and skill to provide those appliances 
which as a general rule prevent such escape of sparks as 
will set fire to and burn them hes no counterpart in the un- 
certain and varying circumstances under which cattle may 
appear on a railroad track. ‘To put the two classes of cases 
on a level we think it at least necessary to establish by ev- 
idence the locality on the road where the collision occurred. 
These varying circumstances render it impossible to estab- 
lish a rule like that in the Piggott and Ellis cases, except 
upon the false basis of assuming a fixed state of cireum- 
stances for something that is wholly uncertain in its na- 
ture. The law permits a train to be run upon its track as 
rapidly as its business fequires, and is consistent with the 
safety of the passengers and the property it transports, with- 
out moderating its speed on account of the probability of 
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coming upon roaming cattle. It is in its nature a thing 
upon which in its legitimate use not only great force neces- 
sarily attends but is of such a character that when moving 
at a legitimate or ordinary rate of speed it cannot be stopped 
at once or always in time to avoid collision with some- 
thing that may have unexpectedly come upon its track. 
The place or the circumstances of the coming of cattle can- 
not be anticipated, like the circumstances which may sur- 
round when a train passes a fence ora building. The law 
which permits the operation of a train charges the owner 
of any animal coming on its track with notice of its nature. 
If it be dangerous it is still lawful. In running at an ordi- 
nary speed it is doing nothing forbidden, but the very thing 
contemplated by its organization and required by the com- 
merce of the country. It has just as much right to run as 
cattle have to range. Grant that cattle which go upon its 
track are not trespassers, nor their owners liable for dam- 
ages resulting therefrom to the railroad companies (which 
is well settled by preceding authorities,) yet when they do 
go upon it and collision takes place and death or anything 
ensues to them, and nothing else appears, how can it be 
said that there is evidence of any omission of duty upon 
the part of the railroad company or its agents, the law be- 
ing, as it is, that it is not required to lessen the otherwise 
proper speed of its trains on their account? No one is pre- 
sumed by the law to do wrong or not to do his duty. 
Proof of results which indicate only an ordinary and proper 
act, and no extraordinary or improper conduct in an indi- 
vidual, is no evidence of negligence on his part. Proofs of 
death to a hog, sheep or cow by being struck by a railroad 
train is proof of a result which indicates nothing more than 
an ordinary operation of the train’; to say there was negli- 
gence we have to assume from what is altogether uncertain 
that the circumstances were of a certain character and such 
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that the injary, or what is tantamount, the collision, might 
have been avoided by the exercise of due care upon the part 
of the company’s agents. Grant, as we must, that proof of 
the locality of the collision will generally show whether or 
not, by proper attention, the animal on the track could 
have been seen in time for the train to be stopped by the 
prompt use of brakes and the collision avoided, yet when 
we know that cattle may and sometimes do come upon the 
track at places, and under circumstances where this would 
be impossible, and it may be, even when tor the protection 
of the lives of passengers, an increase of speed is necessary, 
(Owens vs. R. R. Co., 58 Mo., 388, 389,) still we cannot as- 
sume as a general rule not only the circumstances but that 
they were such as that the killing would not have occurred 
if proper care had been shown, and as imply a want of care 
on the company’s part. 

The reasoning in Danner’s case is exceptional. Where 
the burden is put by the pleadings upon the plaintiff, there 
is no rule of law that the defendant’s failure to produce 
witnesses upon trial, or his silence there as to what he may 
know, can be taken to make a prima facie case for the 
plaintiff. Where the plaintiff's evidence is insufficient the 
defendant may demur to it successfully. The fact that wit- 
nesses to an occurrence are in the employ of a railroad com- 
pany imposes upon it no more duty to produce them or 
their evidence at the trial than their being employed by an 
individual would impose on him. The rules of evidence 
permitting proof by admissions—silence, where an act has 
been specifically charged in conversation against a defend- 
ant—has never been extended to a defendant preserving si- 
lence in court until a prima facie case has been made by 
plaintiff’s evidence on the trial. Under our rules of evi- 
dence by which, as a general rule, neither interest nor be- 
ing a party to the record disqualifies from testifying, “ the 
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fact that it was in the power of the defendant alone to ex- 
plain, and he failed to do it,” is not tenable as a principle 
upon which to support the ruling in Danner’s case, if 1t 
ever was. One party can make a witness of the other. 

Independent of any legislation on the subject, we do not 
think that proot of the mere killing, independent of local- 
ity or some other circumstance which shows that it would 
not have resulted if’ reasonable care had been taken, or 
some omission of duty, as a failure to blow the whistle for 
the purpose of scaring the cattle off, is prima facie evidence 
of negligence upon the part of the company. B. & M. R. 
R. vs. Wendt, 12 Neb., 76; Schiner vs. R. R. Co., 40 Iowa, 
337; Bathje vs. R. R. Co., 26 Texas, 604; Walsh vs. R. R. 
Co., 8 Nevada, 110; R. R. Co. vs. Means, 14 Ind., 30; Me- 
Kissock vs. R. R. Co., 73 Mo., 590; R. R. Co. vs. MeMil- 
lan, 7 (Ohio) A. & E. R. R. Cases, 588; see also 19 A. & 
E. R. R. Cases, 458, note. 

What legislation has taken place is now to be inquired 
into. 

In the vear 1875, “ an act to provide a means for the col- 
lection of claims for cattle and other stock destroyed by rail- 
roads,” became a law without the approval of the Govern- 
or. It passed the Assembly February 18th, and the Sen- 
ate on the 25th of the same month. Its first section en- 
acts: ‘“* That all railroad companies operating in this State 
shall be held liable for damages to cattle, horses or other 
stock by the cars or trains of such company or corporation, 
either by killing or maiming animals, and the amount of 
damages shall be established by affidavit of the owner or 
some other person acquainted with the stock so killed or 
maimed.” Its second section provides: “ That damages 
established as aforesaid may be sued out and judgment ob- 
tained in any court having jurisdiction of the amount so 
established in the same manner as other evidences of debt.” 
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The third section provides for the service of process, the 
fourth, that all real and personal property of the corpora- 
tion shall be liable to execution issued in such an action, 
and the fitth, for garnishment proceedings against a depot 
agent. 

If the purpose of this act was to create an absolute lia- 
bility upon the part of railroads independent of any ques- 
tion of negligence, (which we are not satisfied can be done; 
Macon & Western R. R. Co. vs. Davis, 13 Ga., 68; Zeigler 
vs. R. R. Co., 58 Ala., 594,) then the title of the act is not 
sufficient to support this purpose, but is too constrained. 
It is confined by its words to providing means for collect- 
ing claims having at its passage a status in law, or similar 
ones to arise in the future, and excludes the idea of making 
that a claim which without it would not be one. Carr vs. 
Thomas, 18 Fla., 736 ; 13 Ga., 86. 

If it be the plain meaning ot the first and second sections 
that the affidavit provided for is to be taken as conclusive 
evidence of the damage or of the “amount” thereof, and 
that upon such affidavit as an evidence of debt, the action 
may be instituted and judgment obtained without right 
upon the company’s part to be heard as to negligence and 
the amount of damages, or as to either, then they do not 
provide due process of law and cannot stand. Cooley Cons. 
Lim., 432. 

To establish, according to Webster, means to make sta- 
ble or firm ; to fix or set unalterably ; to settle or confirm ; 
to enact or decree by authority and for permanence; to 
decree ; to enact ; to ordain ;—said of laws, regulations and 
the like ; to settle or fix ;—as anything wavering or doubtful 
or weak. Worcester’s definition is not materially differ- 
ent. The plain meaning of the language used in the first 
section is that the affidavit should fix, set unalterably, 
settle, make stable or firm the amount of the damages, and 
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the second section in no wise qualifies this meaning. By 
the latter it is provided that the damages established by 
the affidavit, the amount of the damages thus fixed or un- 
alterably settled,—damages, the amount of which is 
settled by the affidavit as permanent evidence—may be 
sued out and judgment obtained in the same manner gs 
other evidences of debt. The provision that the suit shall 
be in the same manner as other evidences of debt cannot 
be construed as qualifying the effect previously given to 
the affidavit, but only as intended to provide that the ac- 
tion should be brought on the affidavit as an evidence of 
debt, the settled character of the evidence being previously 
fixed. If, however, we construe the second as qualifying 
the first section so far as the character of the evidence is 
concerned, then all the rules of pleading and evidence 
which obtain in case ot actions on other evidences of debt 
will apply, and a proper plea upon the part of the com- 
pany, denying the debt, will cast on the-plaintiff the bur- 
den of proving everything necessary to constitute the debt, 
including negligence, and leave the statute without any 
effect upon the ordinary rules of pleading and evidence. 

After the most careful consideration we are capable of 
giving the subject, we have come to the conclusion that 
the meaning and purpose of the statute are to make the 
affidavit conclusive evidence of at least the amount of the 
damages, and that no other construction can be. placed 
upon it without ignoring the plain meaning of the lan- 
guage used, and constructing ourselves something which 
the statute does not sustain. 

The Legislature cannot thus create judgments, even as 
to the single element of the amount of the damage upon 
the basis of an ex-parte affidavit, nor as to such element 
and those of the killing or injury and negligence. 

It is within the power of the Legislature to provide that 
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proof of the killing or of damage to live stock by railroad 
engines or trains shall be prima facie evidence of negligence 
on the part of the company or person operating them, as 
has been wisely done in some States, in view of the fact 
that the company always has witnesses to the killing or 
injury; and it may also require -railroad companies to 
fence the tracks, and as a penalty for not doing so subject 
them to payment for all stock killed or injured, even to 
double the amount of the value or injury. Jones vs. C. & 
U. R. R. R. Co., 16 Iowa, 6; Mo. P. R. Co. vs. Henner, 
115 U.S. 

We think the demurrer to the declaration should have 
been sustained, and that the court erred in charging the 
jury as to the killing being made prima facie evidence 
and in refusing the instructions numbered 2 and 7 request- 
ed by the defendant, but that it did not err in refusing the 
instruction numbered 2, as it uses the word willful, or in 
refusing that numbered 4, nor that numbered 6, as it is too 
broad. 

The judgment is reversed and the case will be remanded 
with directions to sustain the demurrer to the declaration, 
with leave to the plaintiff to amend the declaration and 
for further proceedings in accordance with this opinion. 





LovIsvILLE AND NASHVILLE RaILRoap Company, PLAIN- 
TIFF IN Error, vs. ANNIE E. YNrIEsTRA, DEFENDANT IN 
ERROR. 


1. An instruction which assumes facts allezed therein to have been 
proven is erroneous, and is properly refused. 

2. Negligence on the part of a plaintiff which contributes to the injury 
of which he complains, is a matter of defence which the defend- 

ant must set up and maintain by proof, unless the plaintiff's own 
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evidence in support of his cause of action shows that a presump- 
tion of contributory negligence is plainly inferable from said evi- 
dence, in which case the burden of proof is shifted, and it be- 
comes the duty of the plaintiff to remove such presumption. 

y 8. Notwithstanding the fact that a person may be guilty of a negligent 
act from which injury results to another, yet if the person in- 
jured could by exercising ordinary prudence have prevented said 
injury, or by his own act he contributed to said injury, he can- 


e 


~~. — 


not recover damages resulting therefrom. 

4. The injury must be solely caused by the negligence of the defend- 
ant. [t isnot enough that it should be essentially so causéd. # 

5. Ordinarily the question of contributory negligence is a question of 
fact for a jury under instructions from the court, but when there 
is no contradiction in the evidence, and the facts are undisputed, 
and the conclusion and inference to be drawn from it is indisput- 
able, involving only acommon instinct of mankind —self-preser- 
vation—it becomes a question of law. 

r 6. When a railroad track by authority of law is laid in a public thor- 
oughfare, the right of the company owning said track to operate 
trains thereon is superior to the right of the general public to 
walk along said track, but having a superior right thereon does 
not relieve the company from liability to damage for injury to 
persons caused solely by its negligence in using said track. 


~ 


When a person voluntarily walks on and along the track of a rail- 
road laid in a public thoroughfare, which he knew was used as a 
switch yard on which locomotives were passing to and fro night 
and day, where the walking on either side of said track was as 
good as on the track, and in doing so is run over by a passing 
train an! killed, he has, by the failure to exercise ordinary care 
and prudence, directly contributed to his own misfortune, and his 
representative cannot recover from the company using said track 

r damages therefor. 


Writ of error to the Circuit Court for Escambia county. 
The facts of the case are stated in the opinion. 


W. A. Blount for Plaintiff in Error. 
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There are but two errors assigned : 

1. The refusal to give instructions asked for by the plain- 
tiff in error and marked 16—b. and ec. 

2. The refusal of the court to grant a new trial. 

Both of these assignments of error, so far as they will be 
insisted upon here, are based upon the contention that the 
evidence was such as to show contributory negligence on the 
part of Yniestra, or at least to throw the burden upon de- 
fendant in error to show that there was not such negli- 
gence. 

The consideration of these questions divides itself into 
three parts. 

1. Does the evidence show contributory negligence on 
the part of Yniestra which should prevent defendant in 
error from recovering ? 

2. If not, does it raise such an inference of negligence on 
his part as required defendant in error to prove due care, 
and if so, has she proved it? 

3. The jury having determined the question of contribu- 
tory negligence in the negative, can this court review such 
finding, and if so, under what circumstances ? 

The facts are as follows: 

The death of Yniestra occurred in the switch yard of de- 
fendant. The part of the yard where he was killed was 
in the public street. At that point there were two parallel 
lines running north and south, about eight feet apart. Be- 
tween them, and on both sides of them for fifteen or twenty 
feet and for some distance north and south, the walking was 
good, better than on the track. About 300 or 400 feet 
north from where he was killed was located a switch by 
means of which an engine could be transferred from one of 
the parallel tracks to the other. At this part of the yard 
there was no other way of getting from one to the other. 
The parallel track to the east was called the Pensacola & 
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: Atlantic track, or track No. 2, and the one to the west the 
Louisville & Nashville main track, but they were used in 
common by both roads. To the south of where he was 
} killed, the P. & A. track diverged into several switches, 
switch No. 2 being about 300 feet south trom the point of 
killing. To the north of the switch, where the P. & A. 
and L. & N. tracks came together, were sidings upon which 
cars were left. Yniestra, for about three years, had been 
in the habit of going to and from his home twice a day 
along these tracks and through this switch yard, and had 
frequently passed while the trains were switching. En- 
gines switched over this switch yard and at this point con- 
tinuously, day and night. The streets to the east of this on 
which the railroad was were open as thoroughfares. Ynies- 
; tra lived to the northeast. 

Upon the morning of the killing between four and 
half past five o’clock, when it was cloudy and dark, or 
just between daylight and dark, the switch engine of the 
defendant took a car from the side track, or switch, 
to the south of the point of killing and proceeded 
up the P. & A. track (or track No. 2,) to the switch 
connecting the P. & A. and the L. & N. Upon the en- 
gine were Levi Miller, the engineer, Joe Rosique, the fire- 
man, O. F. Godfrey, the yard-master, Henry Mathena, 
switchman, and James McMahon, switchman. The engine 
) passed through the switch (Mathena having gotten off and 

thrown it,) and Godfrey got off and went north to the sid- 
ing to take the number of some cars on the siding. The 
headlight of the engine was burning brightly. While 
Godfrey was proceeding up the track he met Yniestra walk- 
ing southward on the L. & N. main track. He was then 
about from 90 to 120 feet from the engine. The engine 
passed through the switch backing down the L. & N. track 
to a cattle pen on that track about 500 or 600 feet from 
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the switch. McMahon got off and went over to switch No, 
2. The engine proceeded north on the L. & N. track to 
the switch. Just before it reached the switch Mathena, 
who was on the engine, saw Yniestra walking down 
(south) on the P. & A. track about as fast as a man usually 
walks. He was about six or eight feet away. Mathena 
got off, threw the switch, the engine passed through, God- 
frey, who had taken the number of the cars, got on, the 
engine backed down on the P. & A. track, Mathena got 
On, the engine continuing to back. Shortly afterwards, 
when she had gone about 300 or 400 feet, (by the scale) 
from the switch, Yneistra was struck and killed. The en- 
gine was going at the time about three or four miles an 
hour, “ not faster than a man cau walk.” She was rolling, 
the engineer having shut off steam so that the valves 
could be oiled. The bell was ringing continuously at the 
time. When the engineer felt the jar under the engine he 
reversed the engine and stopped it, and Yniestra was found 
dead about fifteen feet in front of the engine. 

MeMahon, standing at No. 2 switch, about 300 feet south 
of where Yniestra was killed, heard the bell ringing all 
the time while the engine was passing up the L. & N. 
track and while she was backing down the P. & A.,and as 
she was backing through the switch he saw the engine, 7. e. 
he saw the cab light. 

There was no light on the rear of the tender, nor was 
there any lookout there. Pine wood was piled on the ten- 
der to such a height as to prevent the engineer from seeing 
any object that was a short distance in front of the tender. 
An object as large as a man could be scen 30 or 50 yards 
off. There was no coweatcher on the engine, and Miller 
swears that it is not usual for switch engines to have 
them. 
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I submit that these facts clearly establish negligence on 
Yniestra’s part which contributed to his death. 

Of course it will be admitted by defendant in error that 
no matter what negligence there was on the part of the 
employes of the plaintiff in error, if the deceased by his 
own negligence contributed proximately to his own death 
the defendant in error should not recover, unless the em- 
ployes were negligent recklessly, wantonly or willfully, af- 
ter their discovery of the peril of Yniestra. Rorer on 
Railroads 1010, n. 2,1013 n. 2, 1026 n. 2; Jacksonville, 
&e., R. R. Co. vs. Chappell, 21 Fla. 

There is no pretence that the employes ever discovered 
his peril, so if his negligence contributed proximately to 
his death defendant in error cannot recover. The doctrine 
of contributory negligence, as set forth above, is the ad- 
mitted doctrine in this State and in all the States of the . 
Union save three—Illinois, Georgia and Kansas. 

Negligence is defined as the failure to show care and 
skill, which the situation demands. R. R. Co. vs. Lock- 
wood, 17 Wall., 383. 

Or, in other words, the failure to do what a reasonable 
and pradeut man would ordinarily have done under the 
circumstances of the situation, or doing what such a per- 
son under the circumstances would not have done. R. R. 
Co. vs. Jones, 95 U. 8., 439. 

If we adopt the view most favorable to Yniestra, we 
must assume that he continued walking down the track 
until he was killed, and that he did not get off and then 
get on again. If so, he was negligent both in what he did 
and in what he did not do—in choosing a pathway on the 
track under the circumstances and in not getting off at the 
proper time. | 
45 
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Was he negligent in going on the track under the cir- 
cumstances ? 

There was no necessity ot his going on the track. The 
streets were open as thoroughfares from his home, there 
was safe walking space between the tracks, better than on 
them, and there was good walking on both sides. The 
risk which he took then was gratuitous. 

And the circumstances were such as to inform him of 
this risk. The place where he was walking was a switch 
yard where switching was being done continually day and 
night. He knew this fact tor he had been passing over 
the same locality for three years, and had seen the passen- 
ger train come in and switching done frequently at the 
same time of the morning as that at which the accident 
happened. The passenger train was due behind him about 
this time and he had a right to assume that it was on 
time. 39 N. Y., 358. 

Besides this, the circumstances on this particular morn- 
ing were such as to put him on his guard and to make his 
going on the track, without assuring himself of a want of 
danger, carelessness. In other words, the surroundings 
were dangerous, and it behooved him before getting on 
the P. & A. track to ascertain positively that there was no 
danger. He saw the engine before he got to the P. & A. 
track, its headlight shining full in his face. He saw that 
it was a switch engine. He knew that this engine tra- 
versed the whole ot the yard. He saw this engine back- 
ing on the L.& N. He again saw it when it passed him 
just as he got on the P. & A.,and he again saw that it had 
left the car and had none attached to it, and it was again 
emphasized that it was a switch engine. He saw that it 
was going northward. He knew that the main tracks lay 
to the northward and that the switch engine had nothing 

to do on the main tracks. He knew that the switches 
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lay to the southward and that the only way to reach them 
was by backing down on the track upon which he chose to 
walk. 

Moreover, it was dark, so that his sense of sight was 
less available than usual,and the fact that it was so should 
have made him more careful in putting himself into a po- 
sition in which there might be a danger which he would 
not have all the usual means of guarding himself against. 
Rorer on Railroads, 1061-2 n. 2. 

If it be said, as in the court below, that the danger was 
not certain, the answer is that it was evident that there 
might be danger and that he was negligent in choosing a 
path in which there might be peril, in preterence to tak- 
ing one equally convenient and accessible, and in which 
there would have been none. He took the risk, the result 
was against him and he cannot complain. Railroad Co. 
vs. Houston, 95 U. 8., 697. 

An ordinarily prudent man would not have chosen, 
without necessity, the more dangerous path. 

He had the opportunity of knowing the danger, and, 
neglecting that opportunity, there should have been no re- 
covery. Rorer on Railroads, 1,030-1,031; 43 Penn. St., 
449; 33 Ind., 335. 

A person does not exercise due care who goes upon the 
track in view of an approaching train. 24 N. Y., 430-440; 
1 Vroom, 188-203 ; 70 Ill., 102-108. 

And the same is true when he has reasonable ground to 
believe that the, train will approach. 

Here, Yniestra knew that the engine could only go back 
on the track which it was leaving when he last saw it, or 
go north on the main track, or come on the track upon 
which he chose to walk. The first course was improbable, 
the second entirely out of the usual course of things, but 
the third was the probable and natural sequence. 
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The inference ot want of exercise of due care for his own 
safety seems irresistible. 

But, furthermore, he was negligent in remaining on the 
track. 

I assume that no /ess a degree of care is required of a per- 
son who is walking on the track and making a highway of 
it than is required of one who is about to enter upon the 
track for the purpose of crossing it. The requirements are 
of the same character, but in the latter case the obligation 
to be alert is a continuing one, and of stringent force during 
each moment of remaining on the track. 

But one about to cross must, betore crossing, “stop, look 
and listen” for approaching trains. 39 N. Y., 227; 33 
Ind., 335; 24 N. Y., 430-40; Rorer on Railroads, 1010, n. 
2, 1061, n. 1, 1062. 

And the looking must be both up and down the road. 

Thesame obligation being upon Yniestra, it was his duty, 
the danger of trains being both before and behind him, and 
that of which heshould have had a reasonable apprehension 
being behind, to stop or turn his head at such intervals as 
was necessary to insure his safety. 

He did neither of these things. An object as large as a 
man could have been seen from thirty to fifty yards away, 
and an engine looming against the sky, presumably, at a 
greater distance. If he was standing still when he was 
struck, then the engine was approaching him tor 500 or 
600 feet before it struck him. It he was walking along at 
the pace which he employed when last seen, the engine, 
moving but iittle faster, must have been in sight ot him 
for some time before he was struck. Whether he was 
standing still or moving the engine was in the scope of his 
vision a sufficient time, if he had looked, to have enabled 
him to get o'f twenty times. We must infer that he did 


not look. 
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If, taking into account all the circumstances, he must 
have seen the train if he had looked, it is to be inferred 
that he did not look. Pierce on Railroads, 346, n. 2; 75 
N. Y., 2738. 

Nor did he listen. The bell was ringing continuously all 
the time. There was nothing to interfere with his hearing. 
He is not shown to have had any defect in it,and if he had 
his carelessness in putting himself in the dark in the path 
where he knew trains passed, without being able to ‘hear 
them, would effectually bar the action. He could have 
heard the bell from the minute when the engine started back 
on the P. & A. track. McMahon heard it, though he was 
from eight hundred to one thousand feet off, when Ynies- 
tra was at no time more than five hundred feet. McMahon 
heard it when Yniestra was between him and the engine.. 

Of course we have no positive proof that he did not exer- 
cise his senses, but if there is nothing to show whether he 
did or not, and it appears that if he had he would have per- 
ceived the approach of the engine, it will be presumed that 
he did not. 39 N. Y., 358; R. R. Co. vs. Houston, 95 U. 
S.; 22 Mich., 165. 

The alternative here is fatal to the action. Yniestra was 
bound to use both the senses of sight and hearing, and if 
either could not be available the obligation toeuse the other 
is stronger. R. R. Co. vs. Miller, 25 Mich., 274. 

If he did not use them he did not exercise due care, and 
his contributory negligence should defeat the action. If he 
did use them, he saw and heard the engine, and his remain- 
ing on the track was the grossest negligence. 

Though this negligence may have arisen from absent 
mindedness it does not the less amount to contributory neg- 
ligence, such as to bar a recovery. Pierce on Railroads, 
345, 0.8; 30 N. J.,188; 25 Mich., 274. 

While it may not be universally true that a traveler 
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must stop, look and listen, but that a failure to do so may 
be, under some circumstances, excused, yet the excuse must 
appear trom the evidence. It does not appear here. 

His negligence both in going on the track and in remain- 
ing On it seems to be almost mathematically demonstrable, 
and demonstrated above. 

A case very analogous to this in its facts is Wilcox vs. 
Rome, &e., R. R. Co., 39 N. Y., 358. 

But it is said that the above rules and argument are not 
applicable because this happened upon a track laid in the 
street, where Yniestra lawfully was. 

But when a track is laid in the street the rights of the 


public to the use of that track are subordinate to those of 


the railroad company, and persons walking on the track 
must keep out of the way of trains. Zimmermann vs. Han- 
nibal, &c., R. R. Co., 71 Mo., 476; Pierce on Railroads, 
342, n. 2; 53 Penn. St., p. 255; 18 A. & E., R. R. 
Cases, 59. 

But if this be not so in its broadest extent, let us exam- 
ine it in the view most favorable to defendant in error. I 
am aware that there are authorities which say that the 
rights of the public and of the railroad company are equal, 
but this I apprehend is not correct. The primary right to 
the use of a public street is in the public, but that public 
for its own convenience impresses different portions of it 
with difterent uses. A portion is set apart for sidewalks, 
a portion for vehicles, and in some instances, a portion for 
railroad tracks. The cases of each of themare distinct, the 
public surrendering its absolute right to use the whole 
street for any purpose which it might see fit in favor of a 
separation of the uses. A man driving a wagon has no 
right on the sidewalk, and a foot traveler has no right in 
the portion set apart tor conveyances except for the -pur- 
pose of crossing. So neither the foot passenger nor the ve- 
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hicle has any right on the railroad track except at cross- 
ings, and then only for the purpose of crossing. 53 Penn. 
St., p. 255. 

It is impossible for two persons or things to have an equal 
right to occupy the same space at the same time, and the 
only sense in which two persons could have such an equal 
right would be that the first occupant should have the 
right ot possession. But it cannot be contended that a per- 
son getting on the track has a right of occupancy as against 
a railroad train. If not, then the rights are not equal. 
What it meant, I apprehend, is that there is a duty of care 
on each side—on the part of the raiJroad company to avoid 
injury to a person on the track, and on the person to get 
out of the way. If there is a failure on both sides to exer- 
cise this care, then the plaintitt cannot recover because of 
contributory negligence. 

So the fact that the railroad is in the street does not ab- 
solve the foot passengers from the duty to be careful. 69 
Ill., 174; 39 N. Y., 358; see R. R. Co. vs. Houston, 95 
U.S. 

There can be no greater rights, and no more absolution 
from the duty to exercise care, in the case of a traveler 
along the railroad between crossings in a street than at 
public crossings themselves, and yet the authorities already 
cited show that great care by the traveler is required at 
such crossings. See as to relation of railroads and travel- 
ers: Rorer on Railroads, 531 et seg.; 24 N. Y., 440; 1 
Vroom, 2083; 45 N. Y., 664; 70 IIl., 108; 53 Penn. St., p. 
255 ; 39 N. Y., 358. 

So that, in any event, whether Yniestra’s right to be 
upon the track were subordinate to that of the train, or 
whether it was the duty of each to exercise care towards 
the other, defendant in error should not have recovered, 
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because Yniestra did not exercise due care, and thus con- 
tributed to his death. 

2. But, if we have failed to demonstrate clearly that 
there was contributory negligence on Yniestra’s part, yet 
the evidence is in sucha position that the judgment should 
be reversed. 

I conceive the better opinion to be that the burden is 
upon the defendant to show contributory negligence. But 
this burden may be shifted and I insist has been in this 
case. me 
The presumption is of due care on both sides, but when 
a person is found in a position necessarily more or less per- 
ilous, into which he must have gone by his own voluntary 
act, it lies upon him to explain that his position there is con- 
sistent with duecare. 35 Ohio St., 627; 23 ib., 241;13 A. & E. 
R. R. cases, 645; 79 Penn. St., 211;97 Mass., 278. Or,in other 
words, when the facts on the face ot the transaction indicate 
that the accident probably might not have occurred if the 
*‘person injured” had been in “the exercise of proper care and 
watchfulness on his part,” the plaintiff must prove due 
care. Redfield on Railways, Vol. II, p. 615 ; Redfield on 
Railways, Vol. II, p. 253, $15 and note 2; Beatty vs. Gill- 
man, 4 Harris, 563 ; 35 Maine, 423. 

In the case at bar, even if the court does not find the 
evidence of negligence so conclusive as to authorize it to 
disturb the verdict of the jury upon that ground, yet the 
judgment should be reversed because the evidence is such 
as to raise a grave suspicion as to Yniestra’s exercise of 
care—and it devolves upon defendant in error to remove it, 
and she has not done so. 

Instructions 5 and ¢ set forth the facts constituting neg- 
ligence and should have been given. 31 Ala., 501. 

3. The last question is whether the court will determine 
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the question of negligence in opposition to the verdict of 
the jury, and if so under what circumstances. 
That the courts do not hesitate in overturning the ver- 
dicts of juries and declaring that the person injured was 
| guilty of contributory negligence, when the jury said that 
he was not, is evidenced by hundreds of cases decided by 
all the courts of the Union. Many of them heretofore cited 
for other purposes are in point. R. R. Co. vs. Jones, 95 U. 
8., 439 ; 33 Ind., 335; 49 Penn. St.,60; 70 IIl., 108. 

The question is when will they do so? When the facts 
are not in dispute or there is no conflict of evidence. . Rorer 
on Railroads, 1054, 1081; 27 Barb., 221; 27 Barb., 528 ; 
16 A. & E. R. R. cases, 363; 15 A. & E. R. R. cases, 410, 
439; Pierce on R. R., 312, 316, note 5. 

When the material facts admit of no other rational in- 
ference but that of negligence. Rorer on Railroads, 1056, 
note 4. 

When the facts admit of no other inference. 31 Ala., 
501. 

When there are inferences which amount to conclusions 
from complicated facts. Rorer on Railroads 1056, note 1. 

Applying the most stringent of these rules the evideuce 
is such as to warrant and require the court to reverse the 
finding of the jury. 

There is no dispute as to the facts and no conflict of evi- 
dence, there are no complex inferences to be drawn, for 
the facts relied on to prove negligence—the going and the 
remaining on the track—stand out boldly, and can admit 
of no other inference but that of negligence. This seems 
to be fully developed by the preceding argument. 

But if more specific omissions which amount in law to 
negligence are required, they will be found in his failure to 
use his senses of sight and hearing. 

He is bound to use them and his failure to do so is neg- 
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ligence, and should be so pronounced as matter of law. R. 
R. Co. vs. Miller, 25 Mich.; R. R. Co. vs. Hunter, 33 Ind., 
335; R. R. Co. vs. Heleman, 49 Penn. St.,60; 70 Ill., 108; 
Rorer on Railroads, 1031, note 2; Pierce on Railroads, 
316, note 5. ‘ 

The corrective functions of the courts in setting aside 
verdicts of juries on questions of negligence is essential to 
the administration of justice. Pierce on Railroads, 312. 

I submit that the evidence does not show that the plain- 
tiff below was entitled to a verdict, but shows on the con- 
trary that she was not. The court has power to, and 
should so declare. 


J. C. Avery and C. B. Parkhill tor Defendant in Error. 


The plaintiff in error assigns as error : 

Ist. The refusal of the court below to give instruction 
marked 16. 

2d. The refusal to give instructions marked 0. 

3d. The refusal to give instructions marked c. 

4th. The refusal to grant a new trial. 

Plaintiff in error abandons all other exceptions, and all 
grounds on which a new trial was prayed for, except the 
Ist, 2d and 7th of the motion. 

First assignment : 

Instruction 16 was properly refused. 

It requires the court to instruct the jury that the facts 
in the case show contributory negligence on the part of the 
deceased, and do not show negligence on the part of the 
agents of the company, after discovery ot the peril of 
the deceased. 

Such an instruction could not be given in Florida, while 
the statute provides as it now does, that “it shall be the 
duty of the judge presiding * * * to charge the jury 
only upon the law of the case; that is, upon some point or 
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points of law or exceptions to evidence arising in the trial.” 
McClellan’s Digest, 338, §34; Act March 2, 1877, §1. 

This instruction if given would have taken from the 
jury the consideration of the evidence. It assumes conclu- 
sively that the evidence shows certain facts, and those facts 
thus declared by the court to have been proven, and not 
even recited in the instruction, are taken as a basis for the 
declaration that in law certain consequences must follow. 
The province of the jury could not be more completely 
and arbitrarily usurped by the court. 

This court has held “ that it is error to charge that there 
is no conflicting evidence in the case.” Metsger vs. The 
State, 18 Fla., 482. 

The instruction prayed for here goes even further. It 
tells the jury not only (in effect) that there is no conflicting 
evidence, but also that they must find that the evidence es- 
tablishes certain facts (in the mind of the court, but not ex- 
pressed to the jury) and that those facts are conclusive 
proof of negligence on the one side and absence of negli- 
gence on the other. 

Whether a party has been negligent in a given case is of 
course a question ot mingled law and fact—l1st, whether a 
particular act has been performed or omitted, and 2d, 
whether the performance or omission of this act was a 
breach of legal duty. Shear. & Red. on Neg., §11. 

Some courts have gone so far as to take from the jury 
cases involving questions of negligence and have decided 
them for themselves. But such a course would never be 
proper under such a law as ours. 

The question of negligence must always be under our 
practice one of fact for the jury, under the instruction of 
the court, as to care or want of it, in either party, accord- 
ing to the circumstances of the case. Ibid, $11, note; 47 
Penn. St., 300. 
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Even were such an instruction permissible under our law 
under any circumstances, the circumstances of this case 
would not warrant it. 

Second assignment : 

Instruction (2) was properly retused. 

1st. It involves the proposition that plaintiff must prove 
that deceased was in the exercise of due care. Butthe rule 
of law is that such care is presumed. Shear. & Red. on 
Neg., $31; Oldfield vs. R. R. Co., 3, E. D. Smith, 103; 
Penn. R. R. Co. vs. Weber, 76 Penn., 157. 

If deceased was not in the exercise of due care then he 
was guilty of contributory negligence. But it was decided 
in this case, on demurrer to the declaration, in accordance 
with reason and the weight of authority, that contributory 
negligence is a matter ot defence to be charged and proved 
by the defendant. Shear. & Red. on Neg., $$43 and 46, and 
note ; Cooley on Torts, 42, note; 15 Wall., 401; 22 Am. 
Reps., 714; 11 Am. Reps., 443; 48 Cal., 409; 12 Bush., 
41; 46 Penn. St., 316; 66 Penn. St., 30; 5 Dutch., 544; 
24 Ala., 112. 

Therefore this charge could not be given because it in 
effect states that absence of contributory negligence (a neg- 
ative) must be proven by the plaintiff. 

2d. It involves the proposition that the defendant had a 
right to use as a switch yard the place where the killing 
occurred, without leaving it to the jury to determine 
whether that locality was a street of a city; and, if so, 
whether the defendant had ever been authorized to use it 
as a Switch yard. 

8d. It involves the proposition that, if the tacts detailed 
in the hypothetical case existed, then, without considering 
any other evidence in the case, the jury must find for de- 
fendant. 

One of the most important features of the evidence is en- 
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tirely omitted, i. ¢., that the locality where the deceased 
was run over and killed was in a public street of the city. 
There can be no hypothetical case presented fully corre- 
sponding with this case, from which that element is 
omitted. 

The court below in the charge which forms part of the 
bill of exceptions, gave great prominence to this fact. The 
charge was not excepted to and is unexceptionable. 

The rule of law is that travelers have the same right to 
walk upon a highway where a railroad track is laid that 
they would have if the track was not there. Shear. & Red. 
on Neg., §491 ; Fash. vs. R. R. Co., 1 Daly, 148; William 
vs. R. R. Co., 3 Bosw., 314. 

If they have a right to walk there, then their being there 
cannot raise the presumption, or be evidence of want of due 
care; in other words, they are not trespassers as they would 
be if the track was not in a highway. 

Hence, in a case where it is claimed that deceased was 
killed while on a track laid along a public highway, and 
there is evidence to show the fact, and no evidence to the 
contrary, it would not be proper to give such an instruction 
as is prayed for here without qualifying it so as to enable 
the jury to understand that they must also determine 
whether the killing was in such highway; and in the event 
that it was, that then the other circumstances detailed in 
the charge would not necessarily require a verdict against 
the plaintiff. 

4th. It is very doubtful whether, under a statute like ours, 
requiring the Judge to charge only on points of law arising 
on the trial, it would be proper to give such a charge as 
this, even if it embraced all of the facts of the case. 

Third assignment : 

Instruction ¢ was properly refused. 

1st. It involved the proposition that if certain facts 
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enumerated were found by the jury they must find that 
deceased was guilty of contributory negligence, notwith- 


standing the existence of other facts, which should have been 
included in the hypothetical case, prominent among which ' 
was the uncontradicted claim that the track was laid along f 


a highway. 

2d. It, in effect, declares that the presumption of due 
.care on part of deceased would be conclusively overcome 
by the existence of hypothetical circumstances detailed, 
without permitting the jury to take into consideration 
other tacts proven before them, but not embraced in 
the hypothetical case, which would enable them to 
conclude that the presumption of due care had not been 
overcome. 

Most of what has been said above, with reference to in- j 
struction 4, is also applicable to this instruction. 

The obvious purpose of both is, first, to induce the court 
to say that the facts enumerated make a prima facie case ot 
contributory negligence; and second, that there are no 
tacts in the case, not detailed in the hypothesis, which, if 
added to the hypothetical facts, would change the legal 
consequence. 

Before this court can say that either instruction should 
have been given to the jyry, it must find that there was 
nothing in evidence not in the hypothesis which was mate- 
rial. Because the prayers both say the “ plaintiff cannot 
recover,” if the hypothetical facts are proven. 

Fourth assignment: 

There was no error in overruling the motion for a new 
trial. 

The first, second and seventh grounds of the motion, 
which are all that are here insisted upon, may be consid- 
ered together : 

Appellee contends that the charge of the court and spe- 
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cial instructions given at the request of the appellant com- 
prise a correct statement of the law of the case, and all 
that was properly prayed for in the instructions asked for 
by appellant and refused by the court. The two import- 
ant questions were these : 

Ist. Must plaintiff allege and prove absence of con- 
tributory negligence ? 

2d. Is one who walks upon a railroad track laid along a 
highway necessarily a trespasser ? 

The court below answered both in the negative, and is 
sustained by the authorities cited above. 

If the court did not err as to the law, there is no doubt 
about the correctness of the verdict of the jury. 

It was admitted by defendant’s counsel at the trial be- 
low, (which was certified to by the Cireuit Judge,) that de- 
fendant was guilty of negligence, provided the court was 
correct in its ruling as to the right of deceased to walk 
upon a railroad track laid along a street of a city. And 
such negligence was clearly proved 

The engine which did the killing was a switch engine 
which never turned, but went backward as often as forward ; 
and yet there was no cow-catcher or headlight on the end of 
the tender, though both were as necessary there as at the 
front end of the locomotive. The wood was piled up so 
high in the tender that it prevented the engineer from see- 
ing an object on the track near at hand, while it was too 
dark to see such object far away. Though there were sev- 
eral men on the locomotive, and though deceased had been 
seen on the P. & A. track, no one was on the lookout in the 
direction in which they were moving and in which he had 
been seen, The engine wir did the killing was an en- 
gine of the Louisville and Nashville Railroad Company 
and was‘on the track of that company when it passed the 
deceased, he being on the track of the Pensacola and At- 
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lantic Railroad company, and no notice was given that the 
engine was to leave the track of the company by which it 
was being run to'go down upon that of the other company 
where deceased was walking. Even if he heard the engine 
coming he would hardly expect that she had been switched 
so as to pursue him without notice being given him ; and 
the two tracks were so near together that the sound of the 
approaching engine would fail to indicate that she had 
been switched a few feet to the eastward of the line on 
which she had been moving when he had seen her going 
north, up the track. 

It seems quite clear that there was such negligence on the 
part of the defendant, both as to conduct of agents and 
equipment of engine, as to create a legal responsibility, un- 
less the deceased himself contributed to the accident by his 
own negligence. 

That does not appear, unless being upon the track was 
itself such negligence, which has been shown not to be the 
law, when the track is laid along the public highway. 

No one saw the deceased when he was killed ; no one 
testified as to how the killing occurred, except that de- 
ceased was killed by being run over by the locomotive of 
defendant. There is a total absence ot any evidence to 
show what deceased was doing when he was strnck—that 
he was either careful or negligent. 

The presumption of the law is, that he was careful. 
That presumption the plaintiff must have the benefit of. 
The burden of showing contributory negligence was upon 
the defendant; and it offered no evidence upon the subject. 

Under such circumstances how could the jury have failed 
to find in favor of the plaintiff? 

The case of Penn. R. R. Co. vs. Weber, 76 Penn. St., 
157, supra, is squarely in point. 

To summarise : 
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The evidence shows that defendant was negligent in con- 
duct of its agents and equipment of its engine. 

It shows no negligence on part of deceased, unless his 
being on the track was evidence of such negligence, over- 
coming the presumption of due care. 

But he had a right to be on the track if laid along a 
highway, provided he used duecare. That due care is pre- 
sumed, and there was no evidence to overcome the pre- 
sumption. The verdict therefore was properly given in fa- 
vor of plaintiff. 

Even if this court should find that deceased had no right 
on the railroad track and was a trespasser by being there, 
still, the verdict can be sustained, because it was the duty 
of the company to have some one on the lookout on the 
end of tender when it was dark and when there was no 
headlight or coweatcher at the end, and the wood was so 
piled on the tender as to prevent the engineer from seeing 
what was on the track. Had such a lookout been kept 
the presence of deveased on the track would have been dis- 
covered in time to warn him or stop the engine before he 

ras run down by it. 

In other words, by the use of ordinary care defendant 
might have prevented the injury, and it was its duty to do 
it, notwithstanding deceased should be held to have been 
a trespasser on the track. 


Tue Curer-Justice delivered the opinion of the court : 


The appellee, Annie E. Yniestra, brought her suit in the 
above stated county to recover damages from the L. & N. 
R. R. Co. for the killing of her husband, Moses G. Ynies- 
tra, by an engine and tender operated by the employes of 
the defendant company. On the trial of the cause it ap- 
peared that Moses G. Yniestra on the morning of the 14th 
46 











722 





SUPREME COURT. 








L. & N. Railroad Co. v. Annie E. Yniestra—Opinion of Court. 








day of February, A. D. 1884, was walking on. the 
track of the Pensacola and Atlantic R. R. Co. There was 
another track running parallel,at the distance of eight 
feet, with the one on which Yniestra was found, belonging 
to the defendant. The two were used in common by the 
Louisville and Nashville Railroad Company and the Pen- 
sacola and Atlantic Railroad Company for the purpose of 
a switch yard, making up trains, &c. The time Yniestra 
was killed was about the break of day, when, according to 
the evidence, an object the size of a man could 
be distinguished fifty or sixty yards. The track was laid 
in a public street in the city of Pensacola. Yniestra had 
been in the habit of walking through said switch yard for 
about three years. The deceased was forty-seven years ot 
age and a man quick in his movements. The walking be- 
tween said tracks and on either side of them was good, 
better than on the track. Engines were switching over the 
yard continuously both day and night. Just before the 
killing of Yniestra, the engine which ran over him had 
gone up fhe P. & A. track to aswitch connecting the tracks 
of said companies some 300 or 400 feet above where he 
was killed, and switched on to the L. & N. track. 

The engine passed through the switch and backed down 
the Louisville track about 500 or 600 feet to a cattle pen, 
and returned to the switch. Mathena, one of the switch- 
men, just before the engine got to the switch, saw Yniestra 
walking down the Pensacola and Atlantic track. He was 
walking about as fast asa man usually walked. The en- 
gine was in six or eight feet of him. Directly afterward 
Mathena threw the switch, and the engine and tender 
passed on to the Pensacola and Atlantic track, the one on 
which Mathena had just seen Yniestra walking, and 
backed down the same some 300 or 400 feet, and ran over 
and killed him. The headlight of the engine was burning 
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brightly, the bell was ringing, and at the time of the kill- 

ing the machinery was not working, the engine was merely 

rolling, about as fast as a man usually walks. 

' There was no light nor cowcatcher on the rear of the 
tender. There was no lookout to warn people off the track 
on the rear of the tender. There were five men on the en- 
gine—the engineer, yardmaster, fireman and two switch- 
men. 

The wood was piled so high on the tender that the per- 
sons on the engine could not see down the track on which 
they were backing. 

There were no witnesses as to the killing except the em- 
ployes of the defendant who did it, and there is no conflict 
in their evidence. There was a verdict and judgment for 

j plaintiff. 

The appellant assigns as error the refusal of the court to 
give instructions numbered 16, and e, asked by appel- 
lant’s counsel. These instructions are as follows: 

16. “The facts in this case show contributory negligence 
in the deceased, and do not show such negligence by the 
defendant or its employes, after their discovery of the peril 
of the deceased, as to authorize a verdict in favor of the 
plaintiff, and you will find for the defendant.” 

b. “If you find from the evidence that the place at which 
the death of Moses Yniestra occurred was used by the de- 
fendant as a part of its switch yard, where the switch en- 
gine and trains were constantly switching backward and 
forward, and that Moses Yniestra knew this tact and that 
he knew that at that time an engine was going backward 
and forward in said switch yard near and on both sides of 
the track on which he had placed himself, and might at 
any minute back down on said track, and that at night, or 
when it was dark, he walked along or crossed said track 
at said point in said switch yard, that there was good 
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walking alongside of said track, and that he was killed 
by the engine on said track, the plaintiff cannot recover, 
unless she proves that the said Moses Yniestra was in the 
exercise of due care at the time of the accident, or that 
the employes on the train after they discovered that he 
was on the track were guilty of recklessness, wantoness, 
or willfulness that caused his death.” 

c. “If you find from the evidence that the place at 
which the death of Moses Yniestra occurred was used by 
the defendant as part of its switch yard, where the switch 
engine and trains were constantly going backward and for- 
ward, and that he knew this fact, and he knew that at 
that time an engine was going backward and forward in 
said switch yard near and on both sides of the track on which 
he placed himself, and might at any time come down on 
the said track, and that at night or when it was dark he 
walked along or crossed said track at said point in said 
switch yard, that there was a good walk alongside of said 
track, and that he was killed by the engine, the plaintift 
cannot recover unless she proves that those persons in 
charge of the engine after they discovered that he was on 
the track were guilty of recklessness, wantoness or will- 
fulness which caused his death.” 

The appellant also assigns as error the refusal of the 
court to grant a new trial 

The motion for a new trial was based on the following 
grounds: 

1. The verdict is contrary to law. 

2. The verdict is contrary to the evidence. 

3. The verdict is contrary to the charge of the court. 

4, The verdict is unsupported by tlie evidence. 

There were other grounds, also, which it is unnecessary 
to notice here. The evidence has already been set forth. 
The charge of the court was as follows: “The plaintiff 
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snes the defendant for damages resulting from the killing 
of her husband, which she alleges occurred through the 
negligence of the agents of the defendant. In order to 
sustain her claim she must show that her husband was 
killed by the defendant’s agents, and she must show that 
the killing was by their negligence. The defendant ad- 
mits that under the ruling of the court upon the question 
of the right of Moses Yniestra upon the railroad track, 
the defendant’s agents in charge of the locomotive were 
guilty of negligence. The killing by the agents of the de- 
fendant is admitted, but the negligence of the defendant’s 
agents must be proven. If you find such negligence you 
must find for the plaintiff, unless you find that the plea of de- 
tendant, setting up contributory negligence, be true. If 
Mr. Yniestra was himself negligent, and that negligence 
was the proximate cause of his death, the law calls that 
contributory negligence, and the plaintiff could not recover. 
As to whether the defendant was negligent, and whether 
the deceased was guilty of contributory negligence, that is 
a matter for you to determine under all the circumstances. If 
you find that the defendant’s agents were negligent, and 
that Moses Yniestra was not negligent, then you will find 
for the plaintiff and assess her damages. In assessing her 
damages, you will give her compensation for the loss of 
her husband—the pecuniary loss. You cannot take into 
consideration the amount which would be required to sup- 
port her and her children, but simply how much she has 
lost by his death in a money sense. In estimating this you 
must confine yourself to such a sum as paid now will fur- 
nish compensation for his loss. If you find, however, that 
there was no negligence on the part of the defendant or its 
its agents, or that his death happened from his own con- 
tributory negligence, you will find for the defendant. It 
is insisted by the defendant that the deceased was a tres- 
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passer on the track of the defendant, and even if the de- 
fendant or its agents were negligent, the plaintiff cannot 
recover. The law upon this point is that the streets of a 
city belong to the public, and that the public have a right 
to walk on the railroad track laid on the streets and are 
not trespassers in so doing, so that the mere fact that the de- 
ceased was walking on the track will not prevent a recovery 
by the plaintift. gIf you find for the plaintiff, you will 
state in what sum you find for her. If you find for the de- 
fendant you will simply say: We, the jury, find for the de- 
fendant.” 

The court also, at the request of the defendant’s counsel, 
gave to the jury special instructions designated in the bill 
of exceptions as 4, 5, 6, 10 and 11, as follows: 

4, “In order that you may tind for the plaintiff it will 

not be sufficient for you to find that the deceased met his 
death by being run over by the engine of the defendant. 
The slefendant is not liable except for the negligence of it- 
self pr its employes, and such negligence must be proved 
by the evidence before you. The mere fact of killing 
raises no presumption of negligence of the defendant or its 
employes.” 
§. “ The plaintiff cannot recover unless the deceased was 
in the exercise of reasonable care at the time ot the acci- 
dent, and if you find that he was not, you must find for 
the defendent in spite of any negligence which you may 
find the employes of the defendant in charge of the engine 
to have been guilty of, unless such negligence was after 
knowledge of the deceased’s carelessness, and an opportu- 
nity to avoid the results of it.” 

6. “ The presumption is that the deceased was not negli- 
gent, but if it appears from the evidence that the deceased 
Was ina position of peril on the track at the time of the 
accident, and no explanation which is consistent with due 
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eare on his part is given why he was there, the plaintiff 
failsand you must find for the defendant, unless it appears 
from the evidence that the accident happened from the neg- 
ligence or want of ordinary care of the employes of the 
defendant after they discovered his position of peril.” 

10. “ The employes of a railroad in charge of its train 
or engine have a right to presume that an adult person 
walking on the track is in possession of his faculties, and 
that he will get off to avoid the train.” 

11. “ And the railroad company will not be responsible 
for an injury to him by the train or engine unless the em- 
ployes in charge were negligent in not taking proper meas- 
ures to avoid an injury to him after they had reasonable 
cause to apprehend that he would not get off.” 

All these assignments of error, appellant’s counsel states, 
are only insisted on to show contributory negligence on the 
part of Yniestra. 

The first error assigned is the refusal of the court to 
give the jury instruction numbered “16.” A reference to 
this instruction will show that it required the court to as- 
sume and tocharge the jury that certain facts were proven, 
the truth or falsity of which alleged facts it was the ex- 
clusive province of the jury to determine. Such a charge 
was properly refused. Section 1, chap. 1324, Laws of 
Florida, McClellan’s Digest, 338, sec. 34, provides: “ That 
upon the trial of all common law. and criminal cases in the 
several Circuit Courts of the State, it shall be the duty of 
the judge presiding on such trial to charge the jury only 
upon the law of the case; that is, upon some point or 
points of law, or exceptions to evidence arising in the trial 
of said cause, and such charge shall be wholly in writing.” 

The next error assigned is the refusal of the court to give 
the jury the instruction, supra, 16 6. 

We apprehend the correct rule to be (although there is 
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great conflict in the decisions of courts and in the opinions 
of commentators) as is insisted by counsel for appellee, that 
contributory negligence is a matter of defence to be plead and 
proved by the defendant, but with the qualification that if 
it appears from the plaintiff’s own evidence in support of 
his cause of action that a presumption of contributory neg- 
ligence by the deceased is fairly inferable from said evi- 
dence, the burden of proof is shifted and it becomes incum- 
bent on the plaintiff to remove such presumption. B. &O. 
R. R. Co. vs. Whittacre, 35 Ohio St., 627; Robinson & 
Weaver vs. Gary, 28 Ohio St., 241. In Bancroft, Adm’r, 
vs. Boston & Worcester Railroad Corporation, the court say 
that under circumstances similar to those detailed in in- 
struction 16-) that the plaintiff cannot recover “ without 
adequate proof that he took active measures of precaution 
to guard against accident.” 

The instruction does not ask that plaintiff should be re- 
quired to prove that at the time of the accident the deceased 
was in the exercise of due care, as an independent and un- 
connected proposition of law, but relatively to the supposed 
facts which precede it. Those facts, if proven, in our judg- 
ment were sucli as would warrant the presumption of want 
of due care and caution by the deceased in the protection 
of his person, and made it incumbent on the plaintiff, to re- 
move such presumption. 

We think the court erred in refusing to give the instruc- 
tion. 

The next errors assigned are the refusal to give to the 
jury the instruction designated 16-c, and the refusal of the 
court to grant a new trial. 

We propose to consider this charge which the court re- 
fused, and those given by the court and designated in the 
bill of exceptions, as 4, 5,6, 10 and 11, in connection with 
the evidence in the case with the view of determining 
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whether the deceased contributed by his want of proper 
care of himself to his death, and whether it was the duty 
of the court on the evidence to declare as matter of law that 
the deceased was guilty of negligence. 

The action of the employes in running a locomotive and 
tender when it was dark along a public street without a 
light or cowcatcher on the rear of the tender, or a lookout 
thereon to warn persons off the track, and with wood piled 
so high on the tender as to prevent persons in the cab from 
seeing down the track on which they were going, was cer- 
tainly negligent and deserves the utmost reprobation, and 
if we were permitted to look at this alone our duty of af- 
firming the judgment of the Circuit Court would be plain, 
but the authorities establish beyond controversy, and on a 
foundation too solid to be weakened now by doubt or argu- 
ment, the doctrine that a person who has been injured in 
person or property by the negligent act of another cannot 
recover damages for such negligent injury in a suit there- 
for if he has in any manner by his own wrong, negligence 
or want of ordinary or reasonable care contributed to such 
injury. 

The injury must be “solely ” caused by the negligence 
of the defendant. It is not enough that it should be “ es- 
sentially ” so caused. Grippen vs. The N. Y. Central R. R. 
Jo.,40 N.Y.,(1 Hand) 34; Central R. R.Co.of New Jersey vs. 
Teller et al., 84 Penn. St. Repts., 226; Railroad Company 
vs. Jones, 95 U. S., 489; Havens vs. Erie R. R. Co., 41 N. 
Y., (2 Hand) 296; Pennsylvania Railroad Company vs. 
Beale, 73 Penn. St. R., 504; Wilds vs. Hudson River R. 
R. Co., 28 N. Y., (Smith, 10,) 4830; Salter vs. Utica and 
Black River R. R. Co., 75 N. Y., (30 Sickles) 273; Penn. 
R. R. Co. vs. Bentley, 66 Penn. St. R., 30. “ When negli- 
gence is the issue it must be an unmixed case.” Dascombe 
vs. Buftalo & State Line R. R. Co., 27 Barbour, 221; Wil- 
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cox vs. R. W. & O. R. R. Co., 39 N. Y., (12 Tiffany) 358; 
Chicago, Rock Island & Pacific R. R. Co. vs. Bell, 70 IIL, 
102; Telfer vs. Northern R. R. Co., 30 N. J., 188 ; Neal 
vs. Gillert, 23 Conn., 437. 

The evidence to our mind shows conclusively that the de- 
ceased, by voluntarily walking on the track of the railroad 
when it was known to him that an engine was engaged in 
switching there night and day, when the walking was 
equally as good on either side of said track, needlessly as- 
sumed a dangerous risk, and directly contributed to his 
own misfortune. Ordinarily the question of contributory 
negligence is a question of fact for the jury under instruc- 
tions from the court, but when there is no contradiction in 
the evidence and the facts are undisputed and the conclu- 
sions and inferences to be drawn from it are indisputable, 
involving acommon instinct of mankind—self-preservation 
—it would seem clear that in such a case contributory neg- 
ligence becomes a matter of law and it is the duty of the 
court to instruct the jury hypothetically that if they believe 
such evidence to be true that they establish a case of con- 
tributory negligence. 

The great current and weight of authority certainly es- 
tablishes this conclusion. Beach on Contributory Negli- 
gence, p. 454, $162; Rorer on Railroads, 1054 ; Baltimore 
& Potomac R. R. Co. vs. Jones, 95 U. 8., 439. 

But it is insisted that the fact that the track of the rail- 
way company being laid in a public street where the de- 
ceased had a right to walk relieves his act of being on the 
track at the time of the accident of the presumption of want 
of due care and precaution which would arise if he were a 
trespasser on the track. We are unable to perceive the 
force of this argument. It is not a question as to the exer- 
cise of a right but rathera question as to whether in the 
exercise of that right at the particular juncture when the 
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accident occurred he was using the necessary precautions 
for his safety that the law enjoined on him as an indispen- 
sable prerequisite to his recovery for the negligent act of the 
defendant. ‘These questions are separate and distinct, and 
the question is narrowed down to the simple inquiry, “was 
the deceased in the exercise of ordinary care when he was 
tun over and killed.” 

In the scores of decided cases for damage to persons 
when a railway crosses a highway, the question of the 
right of the party injured to be on the track has never 
been considered a factor in determining whether the plain- 
tiff was entitled to recover. The only questions in such 
cases have been of negligence on the part of defendant 
and contributory negligence on the part of the plaintiff. 

In this case there was no necessity for the deceased to 
walk on and along the track of the railroad. The walk- 
ing was as good on either side. In the case of crossings 

. there is in addition to the right to cross the track a neces- 
sity for doing so when the person crossing has any occa- 
sion to go to the opposite side of the track from the one 
on which he may be. In this, then, the right to cross is 
less a subject of dispute, and a higher right because the 
person desiring to cross has no other means of accomplish- 
ing his purpose. 

Yet in these cases where the right to cross is universally 
admitted, and*the necessity of its exercise is apparent, the 
question as to the right of recovery for injury has been only 
one of negligence vel non. The cases here cited sustain 
this view as well as the position that the deceased was not 

in the exercise of ordinary care in being upon the track at 
the time of the accident. 

In the case of Butterfield vs. Forerter, 11 East, 60, and 
which has ever since been regarded as a leading case, 
where a person was riding along a public street in Derby 
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at avery rapid speed and ran against an obstruction in 
the street left there by the carelessness of another, the 
court say “ one person being in fault will not dispense with 
another using ordinary care of himself.” 

In the case of Stubley vs. London and N. W. Railway 
Company, Law Rep., 1 Ex. 13, Bramwell, B., said: “ Pas- 
sengers crossing the rails are bound to exercise ordinary and 
reasonable care for their own safety, and to look this way 
and that to see if danger is to be apprehended, and such 
ordinary care would be sufficient to prevent most accidents 
and would have prevented this.” 

In Grippen vs. N. Y. Central R. R. Co., 40 New York, 
(1 Hand) 34, the court say: “If the injured party, by 
looking up the track in the direction of the approaching 
train could have seen it in time to avoid the injury, his 
omission to do so was negligence, and the refusal of the 
court to so instruct the jury was error.” 

In 58 Maryland, Bacon vs. The Baltimore & Potomac, 
R. R. Co., 482, the court say: “If the deceased did see or 
hear the approaching train in time and failed to get out of 
the way he was certainly guilty of the grossest negligence, 
and if he did not see or hear it, it must have been because 
he did not use his senses for his protection and he was 
therefore guilty of negligence, and that negligence directly 
contributed to his death.” Central R. R. of New Jersey, 84 
Penn. St. R. 226. “ One who is approaching @ railway cross- 
ing is not absolved from the duty of looking up and down 
the track to see whether a train is approaching by the 
omission to ring the bel! or blow the whistle, and if failure 
to take such precaution contributes to any injury received 
by him by a collision with trains running on said railroad 
he cannot recover for such injury.” Havens vs. Erie R. R. 
Co., 41 N. Y., (2 Hand,) 296. 

“The approach by a public road crossing a railroad 
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was particularly dangerous because the railroad from 
na ural and other obstructions could not be seen or the 
whistle heard. The deceased in approaching the railroad 
did not stop to listen, and in crossing the road he was 
killed by the locomotive. Held that the deceased was 
guilty of negligence, and his family could not recover 
damages for his death.” 73 Penn St., Beale vs. Penn. R. 
R. Co., 504. 

“One driving in a highway across a railroad is guilty of 
negligence fatal to an action if he does so without looking 
tor a train, which he would have seen, or listening for sig- 
nals of its approach which he would have heard in time to 
have avoided a collision.” Wilds vs. Hudson R. R. Co. 
24 N. Y., 430. 
4 “Tt is the duty of a traveler upon a highway approach- 
ing a railroad crossing to exercise a proper degree of 
care and caution, and to make a vigilant use of his 
eyes and ears for the purpose of ascertaining whether a 
train is approaching, and it by a proper use of his facul- 
ties he could have discovered the approach of a train and 
so have escaped injury, and failing to do so is injured, he is 
chargeable with contributory negligence, and cannot main- 
tain an action.” Salter vs. Utica & Black River R. R. 
Co., 75 N. Y., (30 Sickles,) 273. 

«It is negligence in a traveler crossing a railroad not to 
stop and luok up and down, because he is bound to pre- 

sume that a train may be approaching.” Penn. R. R. Co., 
vs. Bently, 66 Penn. St., 30. 

“Tt should be regarded very little short 6f recklessness 
for any one to drive upon the track of a railroad without 
first looking and listening to ascertain whether a moving 
iocomotive is near.” Dascombe vs. Buftalo & State Line 
R. R. Co., 27 Barbour, 221. 

“ When the deceased was killed in attempting to cross a 
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railroad track within the limits of the public highway, and 
at a public crossing, if it appear that the deceased would 
have seen the approaching cars in season to have avoided 
them had he first looked before attempting to cross, it will »' 
be presumed he did not look; and by omitting so plain and f 

imperative a duty he will be deemed to have been guilty of 
negligence which precludes a recovery. A traveler in 
crossing a railroad track is required to exercise at least or- 
dinary sense, prudence and capacity ; which requires that 
he should use his ears and eyes, so far as he has an oppor- 
tunity to do so, and a failure to do this will preclude a re- 
covery in his favor in case of accident.” Wilcox vs. R. W. 
& O. R. R. Co., 39 N. Y., (12 Tiffany) 358. 

“Tn view of all the circumstances, the conclusion forces 
itself upon the mind that the deceased being fully advised i 
of the approach of the train recklessly continued upon the 
crossing in front of the advancing train, or that if not so ap- 
prised, it was for the want of the simple precaution of looking 
and listening to find out whether a train was approaching, 
which would be a lack of common care and caution, and 
in either event the deceased’s own want of ordinary care 
would have contributed directly to the injury which under 
the well settled doctrine, would preclude a recovery for any 
damage sustained.” ©. R. I. & P. R. R. Co. vs. Bell, 70 
Ill., 102. 

“The neglect of the engineer of a locomotive of a rail- 
road train to sound its whistle or ring its bell on nearing a 
street crossing does not relieve a traveller on the street 
from the nece&sity of taking ordinary precaution for his 
safety. Before attempting to cross the railroad track, he 
is bound to use his senses—to listen and to look—in order 
to avoid any possible accident from an approaching train. 
If he omits to use them, and walks thoughtlessly upon the 
track, or if using them, he sees the train coming, and in- 
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stead of waiting for it to pass undertakes to cross the track, 
and in either case receives any injury, he so far con- 
tributes to it as to deprive him of any right to complain. 
If one chooses in such a position to take risks he must 
suffer the consequences. They cannot be visited on the 
railroad company.” Railroad Company vs. Houston, 95 
United States, 697. 

In the case of the C. C. & C. R. R, Co., 8 Ohio St., 570, 
it was said by the court: “ When the party injured is an 
adult of ordinary mental capacity, but partially deaf, her 
infirmity not being known to the employes of the com- 
pany, will not increase their responsibilities as to care ; nor 
will it excuse her from the full measure of care, which 
prudent persons partially deaf, but conscious of their in- 
firmity, would ordinarily observe under similar circumstan- 
ees.” 

In Zimmermann vs. Hannibal & St. Joseph R. R, Co., 
71 Missouri, 488, the plaintiff was injured while walking 
along the track of the railroad laid in a street of the city 
of Hannibal. The court say: ‘ Here the plaintiff had 
lived for six years, within a few blocks of where he was 
injured, was on and over the railroad every day, knew that 
the passage of the train over the road at any hour was not 
an impossibility, could have seen the train from the bridge 
over Bear creek, and if he had not been deat could have 
heard it, could have seen it when he walked on the track 
if he had looked in the direction from which it was ap- 
proaching, was in his right mind, his visual organs were 
unimpaired, but hedid not look in that direction, and there 
were but two directions in which he had to look to see an 
approaching train that could have injured him. He did 
not look or listen, but recklessly pursued his course upon the 
track of the railroad, between its rails, when there was am- 
ple space north of the track on which he could hav- 
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walked in safety, and yet it is urged that he was guilty of 
no negligence, but acted just as a prudent man would have 
acted under the circumstances. If, in such a case, a recovery 
can be had against a railroad company, the law might be 
declared in a very few words, that if any man crosses or 
walks along a railroad track and gets injured, he, or if he 
be killed, his representatives, may sue the company and re- 
cover damages; and all the difficulties and nice distine- 
tions as to proximate and remote causes, and contributory, 
and non-contributory negligence which have so embarrassed 
the courts would immediately vanish.” 

In Harlan vs. R. R. Co., 64 Mo., the court say: “ This 
court has, time and again, decided that it was the duty of 
every person about to cross a railroad track to approach 
cautiously, and endeavor to ascertain if there is present 
danger in crossing, as all persons are bound to know that 
such an undertaking is dangerous, and that they must take 
all proper precaution to avoid accident in so doing, other- 
wise they could not recover for injuries thereby received.” 
See also, Lake Shore and Michigan R. R. Co. vs. Lover- 
ing, 25 Mich., 274; 53 Penn. St., 255 ; (Evans vs. P. F. & 
W.&C. R. R. Co.) 28 A. & E. R. R. cases, 59; Telfer vs. 
Northern R. R. Co., 30 N. J. L., 189. 

In this case the court say that the blame attaches prima 
facie to the person obstructing the track. 

The question which bas divided the courts, as to whether 
the rights of the public are superior, equal or subordinate 
to the rights of the company operating such a railway, is 
one which, in our opinion, when the motive power, con- 
struction, ponderousness and manner of operating a train 
are considered, is of easy solution. The fact that a 
person has a right to go upon the railway track, does not 
justify him in atrempting to exercise the right when, from 
passing trains, it is dangerous to do so, even though such 
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trains are being run negligently and without care, or even 
when, as some of the cases say, they were being run at a 
time which was prohibited by city ordinance. The law 
once permitting locomotives and trains to be run ona track 
located in thoroughfares, but one result can follow, and 
that is that they have practically, from their inherent in- 
cidents and characteristics, the superior right on their own 
track, whatever ingenious legal refining may be expended 
on the subject. 

Unlike sentient beings, they have no choice of paths, but 
are restricted to one single course, already marked out and 
defined. They can turn neither to the right nor left, to one 
side or the other, nor can they be stopped when in motion 
from their frequently fatal track with the abrupt sudden- 
ness that any sentient being can exercise, and which is so 
often the only method of preventing a fatal catastrophe. 

I feel constrained to say in conclusion that in my opinion, 
and speaking for myself individually, the operation of the 
principle of contributory negligence is unjust and inequit- 
able. By the law, as it unquestionably stands, no matter 
how negligently or with what amount of care trains are run, 
it a person injured by one of them has failed to exercise 
eare on his part, he cannot recover. As it happens in 
nearly every instance of colision, if not all, that the person 
on the track is alone injured or killed, the train receiving 
no damage, there is no present incentive of personal safety 
on the train hands to use caution, nor a fear of being com- 
pelled to make pecuniary compensation when they can rely 
upon being absolved from their admitted negligence by 
some careless act of the plaintiff. The law says you were 
both at fault, and draws from that premise the conclusion 
that one alone must bear all the damage, provided that one 
is the plaintiff. If that damage were in some instances in- 
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flicted on the train, and in some on the person on the track, 
and not as is almost invariably the case on the latter, the 
hardship would not be so apparent, and railroad companies 
would not haveas they do now, a monopoly ot the defence 
called contributory negligence. 

Various reasons have been given by judges and commen- 
tators in justification of this, to my mind, narrow rule—that 
it is required by public policy, that the injury was of the 
plaintift’s own producing, and that the “ law has no scales 
to determine in such cases whose wrong doing weighed 
most in the compound that occasioned the mischief.” In 
another branch of jurisprudence these reasons have not 
been found potent, its “scales” seem better adjusted, and 
from the same premises of both plaintiff and defendant be- 
ing in fault is drawn the more rational conclusion that the 
damages must be equally apportioned between them. This 
rule in admiralty courts has so commended itself that by 
act of Parliament, (36 and 37 Victoria) it is made the rule 
ot the other courts in like case, where it used not to be. 
The law, in cases at least where human life is concerned, cer- 
tainly needs legislative revision. 

Judgment reversed and new trial granted. 





GoopMAN Bonp, PLAINTIFF IN Error, vs. THE STATE OF 
Fioripa, DEFENDANT IN ERROR. 


. Where there is no doubt that the prisoner began the encounter 
resulting in death, previous threats made by the deceased of se- 
rious bodily harm to, or against the life of, the prisoner, are not 
admissible in evidence, though they have been communicated to 
the prisoner, there being no evidence of any demonstration upon 
the part of the deceased made at the time of the killing and ap- 
























































JANUARY TERM, 1886. 








Goodman Bond v. The State—Statement of Case. 








parently indicating an immediate intention of executing the 
threats. 


2. Evidence of the reputation of the deceased as a violent, quarrelsome 
and dangerous man in the community where he lives, is not ad- 
missible when the prisoner is the assailant and the killing takes 
place under circumstances that can afford him no reasonable 
ground to believe himself in danger of serious bodily harm. 


3. The statement of the prisoner is evidence for the consideration of 
the jury alone, and to be allowed such weight and sueh only as 
they see fit to give it. 


Writ of error to the Circuit Court for Manatee county. 


The facts of the case, so far as necessary to a decision of 
the points raised by the assignment of errors, are as follows: 
Goodman Bond, the plaintiff in error, killed Joseph Ste- 
phens, at the residence of D. J. W. Boney, in Manatee 
county, in June, 1877. David Waldron, a witness, who 
was sitting on the banister, says Bond came out of the 
house with a gun under his left arm, and stopped on or 
about the top step and looked around as if looking for some 
one, and started down the steps shortly, and went out of 
the gate, and turned to the right and put his hands on the 
top of the pickets as he walked along, and looked at wit- 
ness as though he was going to say something to him, but 
did not until he got to the corner of the paling, and took 
his hands off, and his eyes off of witness, and went in the 
direction of Stephens, and William F. Dyass, Jr., and law- 
yer Hale, where they were squatted down. Just before 
Bond got to them they all raised up, and looked like they 
were talking to each other, and he walked by them about 
eight paces, and stopping, turned around facing them. 
Morgan Snow and Wm. Dyass, Sr., were fifteen or twenty 
steps beyond where Bond stopped. Bond stood in the 
above position about two minutes, when Stephens and 
Dyass, Jr., started off “quartering” from him to the 
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house and went towards it in an ordinary gait. 
Hale went up close to Bond and said something which 
witness did not notice. Witness was about “ fifty yards ” 
(or in another place 45 or 46 steps) from them. He heard 
Bond say something to Hale, and witness looked right at 
Bond, and saw him throw his gun up to his face, aiming 
in the direction of Stephens and Dyass, Jr., who were 
walking off quartering from Bond towards the house. Wit- 
ness saw Stephens cringe as he was walking and heard him 
say: “Good, please don’t shoot me,” just as Bond threw 
his gun to his face and then Bond, as the words were 
spoken, fired his gun, and witness saw “the lint of the 
clothes fly from the back of” Stephens, who fell. Bond 
then threw his gun to his face, apparently aiming at Dyass, 
Jr., who jumped towards the house, he cocking and snap- 
ping three times at him before he took it finally down. 
The cap, if there was one, did not show any fire, “ snap- 
ping as though he was going to shoot,” witness hollering 
“ Run Bill, Pll be d—d if he don’t kill you.” Bond then 
took the gun in his hand, and took out a pistol and went 
towards Snow who had said “don’t do that Good,” and then 
“threw his pistol around Snow and fired in the direction 
of Wm. Dyass, Sr.” Bond then turned and walked off a 
few steps, and then halted till he got behind some corner, 
(or “same corner.”) The wound was just above the left 
hip in the back. This was on the 29th, and Stephens died 
the next day. 

The occasion of the parties being at the residence of Mr. 
Boney, who was a Justice of the Peace, was that Bond had 
Stephens and Dyass, Jr., arrested on a charge of burning 
his kitchen, and the examination had taken place just be- 
fore the fatal occurrence, and resulted in their discharge. 
Witness thinks Stephens was visible to Bond from the pi- 
azza; when Bond walked up to Stephens, witness saw no 
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assault or demonstration as if any one intended attacking 
Bond ; he could have seen any such attempt, &c., had there 
been any; Stephens and Dyass, in walking away, were 
f side by side; Stephens drew no weapon and had none in 
f his hand when he fell; Bond was twelve or thirteen yards 

from Stephens when he fired ; no one but Bond had any 
weapon in his hand; witness took a small pistol out of 
Stephens’ pocket after he was shot, but did not see him 
make any attempt to draw it on Bond; Bond came to 
Boney’s on horseback and his horse was on the public 
road, rather fronting the house, when the shooting took 
place, and he was going in the direction of his horse, when 
he walked out the house until he got to the gate and turned 
to the right, in a different direction, and went towards 
‘ Stephens, the horse being to the left; after turning to the 
right, Bond, when about 45 yards from Stephens, took the 
gun from under his left arm and put it under his right 
arm; witness had previously seen Bond’s gun and two 
others leaning up in the same house; on the evening of 
June 28th, when under guard at Wingate’s, Stephens had 
shown the pistol to witness, and told him that he was 
afraid of Bond, afraid he would shoot him, and that they 
thought they had finally got him disarmed and pulled out 
the pistol; he begged witness to say nothing about it; 
thinks Bond’s horse was saddled, could not say positively ; 
did not hear him say anything to any one about his horse ; 
the direction from the gate to where Stephens and Dyass 
and Hale were, was towards Boney’s stable; Snow and Dyass, 
Sr., witness thinks were standing talking to each other 
when the shooting took place ; it was a minute ora minute 
and a half after shooting Stephens that Bond shot at Dyass, 
Sr., who was then about six feet from him following after 
Snow, who was going towards Bond, saying “don’t do that 
Bond,” and Bond was going towards Snow and Dyass, Sr.; 
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after Bond fired at Dyass, Sr., I saw the latter run around 
with an open knife in his hand ; Stephens was coming right 
towards witness, who was in the piazza; Dyass, Jr., im- 
mediately after the shooting, came to the house and got a 
gun and got back to Stephens a little after I did; thinks 
old man Dyass also got a gun, am not positive; witness 
never noticed that Stephens put his hand in his pocket; 
did not see any sign of his drawing any weapon; the pistol 
was in left hand pocket of pantaloons; believes Stephens 
was left handed ; Stephens, Dyass and Hale were not con- 
cealed, but simply sitting down talking about their case ; 
Hale is dead; witness is positive Stephens did not make 
any attempt to use his pistol on Bond, and that he would 
have seen any such attempt ; Dyass, Sr.’s, knife was a com- 
mon large pocket knife; he did not make any advance to- 
wards Bond until after Stephens was shot that witness saw; 
nor did he advance on Bond until after B. snapped at 
Dyass, Jr., his son; did not see Dyass, Sr., have a knife in 
his hand until the shooting ; nor did he make any attempt 
to use the knife on Bond; he seemed to be endeavoring to 
keep Snow between him and Bond. 

Adam Merser, another witness, describes Stephens, Dyass, 
Jr., and Hale, as sitting down talking, and Bond walking 
up Opposite to them, and the former two started to the 
house, and Hale towards Bond, who threw his gun in that 
direction and shot Stephens, &c. Witness was forty or 
fifty yards off; Mr. Snow and Dyass, Sr., had been “around 
the lot”; saw no demonstrations of an attack on Bond ; 
no other persons that he saw had any weapons in hand at 
the time Bond shot Stephens ; was a little excited; was no- 
ticing Bond when he shot Stephens; Stephens fell at the 
crack of the gun; the road Bond would have taken in go- 
ing home lay to the left of where the shooting took place, 
though Bond’s house was in the direction of the shooting 
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from the house ; Stephens was going quartering from Bond 
when he was shot; “ just before Bond shot Stephens I saw 
Stephens throw back his hand; could not see whether it 
was open or not; I was standing quartering from them 
when the shooting occurred; I do not think 8. had any 
weapon in his hand; when he threw it back he did not 
turn around; he only looked back; he threw his hand 
back in the direction of Bond just before the shooting” ; 
when Stephens and Dyass got up and started, they walked 
pretty brisk ; saw Snow and Dyass, Sr., walking up after 
Stephens was shot, but could not tell where they were be- 
fore this; does not think Stephens was left handed, but 
will not be certain. 

Wm. Dyass, Jr., testified he and Stephens and Hale were 
sitting down talking about their (S. & D’s.) fee (Hale being 
their lawyer) and Bond came down near them and stopped. 
Witness and S. soon after got up and started in the direc- 
tion of the house and Hale towards Bond, and just as wit- 
ness and S. were passing B., a little quartering from him, 
witness heard the report of a gun and S. fell by his side, 
and witness turned and looked towards Bond and saw his 
his gun presented towards himself and he ran towards the 
house. “ Nothing was said to Bond when he walked down 
to where we were, by either Stephens or Hale or myself, 
that caused him to stop, that I heard. He and Stephens 
had no words at all. Neither Hale, Stephens or myself 
made any demonstration against Bond, or any attempt to 
attack him, or any attempt to draw any weapon; 
neither of us had any weapon drawn.” ? ° 
“If Stephens made any attempt to draw that weapon on 
Bond I never saw it. I was close to Stephens up to the 
time he was shot. I was right with him when he was 
shot. If he had drawn that pistol I guess I would have 
seen him, * * certainly would have seen him.” Wit- 
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ness did not hear Stephens speak to Bond just before Bond 
shot him; says that if 8S. had spoken he would have heard 
it; admits that the report of the gun might have shocked 
him so that he would not have heard him; was badly ex- 
cited. They were just going back to the house, (having 
got through talking with Hale,) but not for any particu- 
lar purpose, nor to get any weapon to assault Bond ; were 
walking in a slow walk. Neither Stephens nor myself 
had any gun at Boney’s. Witness never saw any gun ex- 
cept that repeater. Does not know whether Mr. Stephens, 
Sr., or Mr. Dyass, Sr., had any guns there or not. He and 
his father and Joseph Stephens and Wingate weut to Boney’s 
together ; does not recollect whether Stephens, Sr., went 
with them or not. 

William M. Crews testified that Hale walked up to Bond 
and said something to him which witness did not under- 
stand, and Bond spoke to Hale and then threw his gun 
around Hale, and Stephens fell, and then witness saw 
Snow and Dyass, Sr., coming up from behind the fence to 
Bond, and Snow walked up to B., followed by Dyass, and 
Snow said “don’t do that.” Could not say what Dyass 
and Stephens were doing when B. shot S., but they were 
in a “meving position ;’ could not tell whether they were 
moving towards or from him; Snow and D. were 20 or 25 
steps from B. when I first saw them coming up from be- 
hind the fence. 

D. J. W. Boney testifies that Bond came to his house on 
horseback and his horse was hitched to the east of the 
house on the main road. When witness got out of his 
house after the shooting a young man was leading the 
horse around where the shooting took place. This was 
not when he first got out; does not remember whether he 
was saddled or not. Heard Bond before leaving the house 
speak to a boy and tell him to carry his horse around in 
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the direction of his house, as he was going. The horse 
was 35 or 40 yards from the house when he told the boy to 
take him around and meet him. When Stephens and 
Dyass were carried to his house Dyass carried no gun, nor 
does he think that Stephens did. Old man S. carried a 
gun there, but young S. did not claim it to be his. There 
were four guns at his house. The parties who brought 
guns there as guards were old men. 

Joseph May testified, and describes Bond coming out of 
Boney’s house to the fence and stopping, and then going to 
where Dyass and Stephens were and stopping. ‘ He stood 
there a short, little time before Stephens and Dyass got up 
and started to the house,” and describes the shooting and 
attempts to shoot, and says that then Bond ran, “ran the 
other way and left.” He says Bond made a little halt 
and looked all around when he first came out; then went 
to the fence and looked all around again. Witness was in 
Boney’s piazza, distant about 40 or 50 yards. They were 
in full sight, saw no demonstrations towards Bond. Thinks 
he would have seen any attempt to draw a weapon. 
Bond’s gun was a double barrel shot gun. 

The defendant offered to prove by the witness, Crews, 
Ist, that within a few weeks before the death of Stephens 
he heard Stephens make threats against the life of Bond ; 
2d, that Stephens bore in the community in which he 
lived the reputation of a violent, quarrelsome and danger- 
ous man. . 

Upon objection, the Circuit Judge refused to admit 
the testimony unless the defendant could show some 
overt act of the deceased at the time of the alleged killing 
to carry such threat into execution. Similar offers of 
proof by two other witnesses except that the threats were 
alleged to have been made “shortly ” or “a short time” 
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betore the death ot Stephens, were made and objected to, 
and excluded on the same ground. 

The rulings were excepted to. 

The other facts are sufficiently stated in the opinion. 


J. B. Wall, G. B. Sparkman and BE. M. Graham for 
Plaintiff in Error. 


Goodman Bond was tried and convicted at the fall term, 
A. D. 1884, of Manatee Circuit Court, for the murder of 
Joseph Stephens, and sentenced to the penitentiary for 
life. 

The assignments of error in the case may all be noted 
under one general head, viz: The exclusion by the Circuit 
Judge of testimony ofiered by the prisoner, of threats 
made against his life by the deceased, and of the violent 
and dangerous character of the deceased. 

The courts are all agreed that where threats against 
the life of the accused are communicated, and are coupled 
with some overt demonstration, evincing a present design 
to put them into execution, they are admissible in evi- 
dence, and will mitigate, if not justify the homicide. A 
good many of them have gone further than this, and we 
think very properly have held that where threats have 
been made against the life of a party by one of known 
violent and dangerous character, and have been brought to 
the notice of the threatened person, they are, in connec- 
tion with the violent character of the deceased, admissible 
in evidence to rebut the presumption of malice, and as 
showing what reason the accused may have had for believ- 
ing that his life was in imminent danger at the hands of 








the deceased. 

It is true that David E. Waldron,a witness for the 
State, testified that he heard Stephens say immediately be- 
fore the shot was fired, “Good, please don’t shoot me;” 
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but the defendant, in his statement, swears that the remark 
made by Stephens, as he and William Dyass, Jr., started 
to the house where their guns were, was, “ Now we are 
going to have satisfaction,” and it is a significant fact that 
young Dyass, who was Stephens’ friend and associate in 
this feud with Bond, who had been arrested with him for 
burning Bond’s house, and who was within a few feet of 
him when he was shot, while Waldron was at some dis- 
tance, is silent as to what Stephens did say. 

It is a legitimate presumption that if Stephens had said 
what Waldron testified to, that Dyass, who must have 
heard him, would also have sworn to it, while on the other 
hand he would desire to suppress any such remark as Bond 
claims to have heard. 

The unreliability of Waldron’s testimony is clearly shown 
by his evidence as to the probing of the wound by Dr. 
Mitchell. 

But admitting, for the sake of argument, that there was 
no overt act on the part of Stephens, was the court correct 
in excluding testimony as to the threats made by him, and 
of his violent character? In the case of Robert Jackson 
vs. The State, decided by the Supreme Court of Tennessee, 
at the April Term, 1873, and marked in Horrigan & 
Thompson as unsupported, McFarland, Justice, in giving 
the decision of the court, says: ‘“ We conclude, as we have 
already said, that to make this defence the defendant must 
act under an honest and well founded apprehension that it 
is necessary at the time to take the life of his adversary in 
order to save his own. But surely, in showing the grounds 
of this apprehension, he should not be confined to evidence 
of what occurred at the moment of the homicide. It is said 
that there must have been an overt act of the deceased at 
the time, showing his deadly purpose; but what is an 
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overt act, and who is to judge whether or not there was 
such overt act ? 

“Tf the parties, previous to the first meeting, had been 
friends, with no hostile feeling, the deceased, a person of 
mild temper, certainly an overt act upon the part of the de- 
ceased, that would have justified the defendant in taking 
his life, upon the assumption that it was necessary to do so 
in order to save his own, ought to be som2 demonstration of 
a very decided character, indicating a deadly or dangerous 
purpose; on the other hand, if the parties were deadly ene- 
mies, and the deceased had previously made attempts or 
threats against the life of the defendant and was known to 
be a person of violent and dangerous character, likely to 
execute his threats, then, in such case, upon the parties 
meeting the defendant would not necessarily be bound to 
wait until his adversary had actually drawn a deadly 
weapon, or was in the act of striking.” 

And again. ‘Cases may be readily supposed, and no 
doubt, in reality, often occur, where to require a defendant 
to wait until his adversary begins the combat would be to 
require him to wait until there would be but little chance 
left of successful defence. Cases where the deadly purpose 
of the party is so fixed and determined, the character so reck- 
less and bloody, his use of deadly weapons so expert and 
skillful, that to await his attack would be to await almost 
certain death, and the result of the encounter would often 
depend upon which party was the quickest in action. In 
cases of this character a very slight movement might justify 
either in acting at once upon the assumption that his life is 
then in instant peril.” 

Again. “Nowitis very apparent that in all cases where 
previous acts of hostility and threats upon the part of the 
deceased, in connection with his character and the facts im- 
mediately attending the homicide, may establish the fact 
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| mind, would not appear. 


” 


a knowledge of the threats is brought home to him. 
roe vs. State, 5th Ga., 85. 


John D. Howell vs. State, 5th Ga., 48. 
Dupree vs. State, 33 Ala., 380. 


La. Rep., March 21st, p. 369. 








that the defendant in taking his lite acted under the belief 
that his own life was in peril, the testimony should be 
bi heard, otherwise the true attitude of the parties, and the 
grounds upon which the defendant acted, and his state of 


“ Naked threats, unaccompanied with personal violence, 
made by the deceased against the defendant, are admissible 
to show the reesonableness of the defendant’s fears, provided 


“Tt is competent to prove threats to show the guo animo 
of the defendant, and rebut the presumption of malice.” 


Threats made by the deceased, a short time before the 
commission of the homicide, indicating an angry and re- 
vengeful spirit towards the prisoner and a determination to 
do violence towards his person, which were communicated 
to the prisoner before the homicide, are evidence for him. 


“In a trial on a charge of murder, the accused has a right 
to show and prove previous threats of the deceased against 
him, and the dangerous character of the deceased, as evi- 
dence tending to rebut the presumption of malice, and thus 
mitigate the offence charged.” State vs. McNeely, 15th 


“ Threats are admissible for the purpose of ascertaining 


the assailant, and also, when they have been communicated 
to the defendant, tor the purpose of determining whether 
the threats, under the circumstances, were sufficient to ex- 


cite reasonable fears in the mind of the defendant.” 


ple vs. Tomkin, Cal. Sup. Ct., 15th Rep., April 18th, p. 


490. 


“ On a trial for murder, evidence of a threat made by de- 
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ceased and communicated to the defendant before the kill- 
ing, isadmissible.” State vs. Harris, 76 Mo., 361. 

“On the trial of an indictment for murder, threats and 
declarations of hostile purpose and feeling, made by the de- 
ceased on the day and near the time of the killing, and his 
acts and conduct, indicative of an intention to execute such 
threats, are admissible in evidence as parts of the res geste, 
though the threats were not communicated to the defend- 
ant.” Pitman vs. The State, 22 Ark., 354; Stokes vs. The 
People, 53 N. Y. 

We would further refer the court to Franklin vs. State, 
29 Ala., 14; Prichett vs. State, 22 Ala., 39; People vs. 
Lamb, 24 Barber, 342; State vs. Floyd, 6 Jones, 392; State 
vs. Smith, 12 Rich., 430; State vs. Hicks, 27 Mo., 588; 
State vs. Keen, 50 Mo., 357; State vs. Bryant, 55 Mo., 75; 
Ripply vs. State, 2 Head, 217; Pound vs. State, 43 Ga., 
88.; Eggler vs. People, 56 N. Y., 642; Fields vs. State, 47 
Ala., 603, 1 Gran., 635; Kenner vs. State, 18 Ga., 394. 

As to the admissibility of testimony as to character of 
deceased for violence, we refer the court toCotton vs. State,31 
Miss., 504; State vs. Garburt, 17 Mich., 16 ; Payne vs. Com- 
monwealth,1 Met. Ky.,370; and as to testimony of character 
and threats to Lewis vs. Commonwealth, 8 Va. L. J., Nov., 
p. 697; Binfield vs. State, 15 Neb., 484; State vs. Middle- 
ham, 62 Lowa, 150; Fitzhugh vs. State, 13 Lea, Tenn., 258 ; 
Soney vs. State, ib., 472. 

“In a prosecution for homicide, threats by the deceased 
against the accused are admissible in evidence for the de- 
fendant.” Wood vs. State, 92 Ind., 269. 

The defendant offered to prove by several witnesses the 
known character and reputation of the deceased as a vio- 
lent and dangerous man, and that he had made repeated 
threats against the life of the defendant. Had the testi- 
mony been admitted, he would have proved by the same 
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witnesses that these threats were by them communicated to 
the defendant before the killing. 

We think that the court should have admitted the testi- 
mony, and then instructed the jury apon the sufficiency of 
such testimony to mitigate, or justify the homicide. 


The Attorney-General for Defendant in Error. 


Mr. Justice Raney delivered the opinion of the 
court: 


The errors assigned in this case are based upon the retu- 
sal of the Circuit Judge to permit the plaintift in error to 
prove by witnesses that Stephens, the deceased, had made 
threats against the former’s life, “ within three weeks,” 
and a “short while,” or “short time ” before the killing ; 
and a refusal to admit proof that Stephens bore the repu- 
tation of a violent, quarrelsome and dangerous man, in the 
community in which he lived. 

Where previous threats have been made on the day, 
and near the time of the killing, they have been held ad- 
missible as parts of the ves geste, though not communicated 
to the defendant before the fatal encounter. Likewise, 
upon the same principle, they have been admitted when 
made the day previous and continued uninterruptedly down 
to the homicide. Pittman vs. State, 22 Ark., 354; State 
vs. Keene, 50 Mo., 357. The principle of their admission 
in such cases is, that they are parts of the transaction re- 
sulting finally in the killing. Bp. Cr. Pro., Vol. I, $$1083, 
1087 ; Vol. II, $6238. Again, it is held that in a trial for 
a homicide where the question whether the deceased or the 
prisoner commenced the encounter which resulted in death 
is in any manner of doubt, it is competent to prove threats 
of violence against the prisoner, made by the deceased, 
though not brought to the knowledge of the prisoner. 
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Wiggins vs. People, 93 U. S., 465; Keener vs. State, 18 
Ga., 194; Stokes vs. People, 53 N. Y., 174; Campbell vs. 
People, 16 IIl., 18; Holler vs. State, 37 Ind., 37 ; People 
vs. Arnold, 15 Cal., 476; People vs. Scroggins, 37 Cal., 
676. They will, however, when not admissible on the 
above grounds, be excluded, though known to the defend- 
ant, unless there are circumstances which might reasona- 
bly cause him to believe that the deceased, at the time of 
the killing, had a purpose to carry them out. It is not 
necessary that the deceased should really have had such 
purpose. Colton vs. State, 31 Miss., 504; Gladden vs. 
State, 12 Fla., 563; 16 [ll., 17. In the case of Holly vs. 
State, 55 Miss., 424, it was held that when a party with a 
deadly weapon assaults another, who has done no act and 
made no motion, gesture or other demonstration indicating 
any present violent purpose toward the assailant, proof 
offered by the latter of violence threatened against him by 
the party assailed will not be admitted; and that this 
is true, though the threats extended through several days, 
and down to the morning of the day in the evening of 
which theattack was made, and though the party assailed 
was turbulent and dangerous when drunk, it appearing he 
was sober at the time in question. Mr. Bishop says, (2 Cr. 
Pro., $620,) that if the threatened person, in violation of 
the right of self defence, kills another who has made no 
overt demonstration, he cannot lay before the jury the 
known threats upon which he thus unlawifully acted, and 
that under no circumstances can he introduce the threats, 
except where other or accompanying proofs and conten- 
tions render them admissible on special grounds. In the 
State vs. Alexander, 66 Mo., 148, it is held that upon a 
trial for murder, evidence of threats made by deceased 
against the defendant is not admissible to justify the kill- 
ing, but is admissible as conducing to show that an assault 
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was first made by the deceased towards the defendant, 
where there is other evidence tending to prove such assault ; 
and when there is none, such evidence is not admissible 
for any purpose. No exact definition of an overt act can 
probably be given, but the term certainly embraces every- 
thing which could reasonably be construed to evince a 
present design to make an assault or carry out the threats, 
and as said in the Mississippi case, “ acts which seem but 
trifles when viewed alone, when considered with preceding 
facts may become fraught with deadly meaning.” 

In People vs. Scroggins, 37 Cal., 676, it is held that 
threats made by the deceased or injured party, if known 
to the defendant at or prior to the transactions, are admit- 
ted for the purpose of showing that the circumstances of 
the offense were such as to excite the reasonable fears of the 
defendant that his life was in danger, or that he was in 
danger of serious bodily injury, and thus justify his act. 
Judge Crockett, in speaking tor a majority of the court, in 
this case, says: “ A person, whose life has been threatened 
by another, whom he knows, or has reason to believe, has 

‘armed himself with a deadly weapon for the avowed pur- 
pose uf taking his life, or inflicting great personal injury 
upon him, may reasonably infer, when a hostile meeting 
occurs, that his adversary intends to carry his threats into 
execution. The previous threats alone, however, unless 
coupled at the time with an apparent design then and there 
to carry them into effect, will not justify a deadly assault 
by the other party. There must be such a demonstration 
of an immediate intention to execute the threat as to induce 
a reasonable beliet tliat the party threatened will lose his 
life or suffer serious bodily injury, unless he immediately 
defends himself against the attack of his adversary. The 
philosophy of the law on this point is sufficiently plain. A 
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previous threat alone, and unaccompanied by any immediate 
demonstration ot force at the time of the rencounter, will 
not justify or excuse an assault, because it may be that the 
party making the threat has relented or abandoned his pur- 
pose, or his courage may have failed, or the threat may 
have been only idle gaseconade, without any purpose to exe- 
cute it.” 

The retusal to admit the testimony in this case was upon 
the ground that that there was no proof ef any overt act 
upon the part of the deceased. Had theshooting of Steph- 
ens taken place just as he, young Dyass and Hale arose 
from their sitting posture, or Bond’s coming up néar or op- 
posite to them, the contention would possibly be that such 
rising was an overt act, but it is clear that it was not so 
regarded by Bond. According to one witness, Bond, after 
this, walked by them about eight paces, and then stopped 
and turned round facing them, and had stood in this posi- 
tion about two minutes when Stephens and Dyass started 
off “ quartering” from him and went towards the house, 
Hale going towards Bond and getting close to him and say- 
ing something, to which Bond replied before he threw his- 
gun to his face and shot. Messer says Bond walked up op- 
posite to them and the two started to the house, and Hale 
towards Bond, who threw his gun in that direction and 
shot Stephers. Wm. Dyass, Jr, testifies that Bond came 
near them and stopped,and soon after Stephens and himself 
and Hale got up, and Stephens and he started in the diree- 
tion of the house, and Hale towards Bond, and just as wit- 
ness and Stephens were passing Bond, a little “quartering” 
from him, witness heard the report of a gun and Stephens 
fell by his side. Joseph May testified that Bond went on 
to where Stephens and his companions were sitting down, 
and stopped, and stood a “short little time” before Steph- 
ens and Dyass got up. When they got up they started to 
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the house, when Bond shot. Crews says that Hale had 
walked up to Bond and said something to him and that 
Bond spoke back, and then he threw his gun around Hale 
and Stephens fell. 

- It is clear that Stephens was not walking towards Bond 
when he was shot. He was walking away from him, and 
though not directly, yet “quartering,” and was, accord- 
ing to the testimony, ten or twelve yards from him. 
The wound was in the back; “ just above the left hip,” ac- 
cording to one witness, and “ just to the left of the spinal 
column,” according to Dr. Mitchell. There was nothing 
in his position at the time of being shot, and had been 
nothing in his action at any time, that evinced any inten- 
tion of present violence towards Bond, and there was cer- 
tainly nothing of that appearance which Bond or any one 
else could have construed with any reason into an indica- 
tion ot a present intent to carry out any previous threats of 
violence. Bond was armed with a double-barrel shot gun ; 
and to all appearance, Stephens’ action, if Bond’s presence 
had any effect upon them, was to get away from him, and 
to do this he was walking oft. 

According to one witness, Stephens, just as Bond threw 
his gun to his face, said, ‘“‘ Good, please don’t shoot me,” 
when Bond fired. Another State witness says, “ just before 
Bond shot Stephens I saw Stephens throw back his hand, 
could not see whether it was open or not; I was standing 
quartering from them when the shooting occurred ; I do not 
think Stephens had any weapon in his hand when he 
threw it back; he did not turn around, he only looked 
back ;” “ he threw his hand back in the direction of Bond 
just before the shooting.” 

If these witnesses are correct in their statements, then 
Stephens, as Bond throws his gun to his face, turned his 
head towards Bond enough to see him, but, as the wound 
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indicates, did not also turn his body around. He could not 
have been in a hostile attitude, and certainly his plea for 
his life does not betoken that he was. The throwing back 
his hand was evidently contemporaneous with the supplica- 
tion not to be shot, and there is nothing to show that either 
preceded Bond’s throwing his gun to his face. It is almost 
impossible to imagine that it was anything but a gesture 
accompanying such supplication, and there is no evidence 
that there was in it anything of a hostile nature. Both of 
these witnesses testify that Stephens was going quartering 
from Bond when he shot. The fact that the pistol was 
found in Stephens’ pocket precludes the assumption that 
Stephens could have had it in his hand, and there is no 
testimony of any movement indicating an attempt or pur- 
pose to take it from his pocket. 

We see nothing which justifies us in holding that the 
Circuit Judge erred in refusing to admit the testimony as 
to the threats. There is no doubt as to the prisoner hav- 
ing commenced the hostilities, or that they were all on his 
side, and there is no hostile act of the deceased with which 
any previous threat of his can be introduced as part of the 
res geste or to explain. 

II. The evidence offered as to the character of the de- 
ceased was, we think, also properly excluded. In trials for 
murder the reputation of the deceased for violence, turbu- 
lence and quarrelsomeness is not admissible as a general rule, 
as these characteristics do not of themselves justify the kill- 
ing, or excuse or mitigate the offence of the homicide. 

In Stevens vs. State, 1 Tex. Ct. of Appeals, 592, it is 
said: “As a general rule, evidence as to the character of 
the person injured is not admissible, the character 
being no part of the res geste. In trials for murder the 
reputation ot the deceased may be given in evidence when 
the circumstances of the case raise a doubt in regard to 
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the question whether the prisoner acted in self defense. 
The rule is well settled that the reputation of the deceased 
cannot be given in evidence unless at least the circum- 
stances of the case raise a doubt in regard to whether the 
prisoner acted in self defense. It is no excuse for a mur- 
der that a person murdered is a bad man, but it has been 
held that the reputation of the deceased may be given in 
evidence to show that the defendant was justified in be- 
lieving himself in danger of losing his life or sustaining 
great bodily injury from the deceased.” In Quesenbury 
vs. State, 3 Stewart & Porter, 308, it was held that on a 
trial for murder evidence of the good or bad character of 
the deceased is not admissible, except in cases where the 
killing is attended by circumstances to create a doubt of 
its character; as where it appears that the slayer has been 
actuated in the commission of the offense by the principle 
of self defense, or by some other fact that would excuse 
the offense; and that the rejection of evidence of bad 
character of the slain person is not error where the record 
does not show a state of facts to warrant its admission.” 
If, says the court, the killing took place under circum- 
stances that could afford the slayer no reasonable grounds 
to believe himself in peril he could derive no advantage 
from the general character of the deceased tor turbulence 
and revenge. But if the circumstances were such as to 
leave any doubt whether he had not been more actuated 
by the principle of seif preservation than that of malice, 
it would be proper to admit any testimony calculated to 
illustrate to the jury the motive by which he had been 
actuated. Ibid, 316. In Franklin vs. State, 29 Ala., 14, 
it is held admissible when it qualifies, explains and gives 
point and meaning to the deceased’s conduct and tends to 


produce in the mind of the slayer a reasonable belief of 
imminent danger; and that there are cases also in which 
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it may be looked to in determining the amount of provo- 
cation, and thus fixing the degree of homicide. In this 
case the prisoner and deceased were brothers, and worked 
together in a blacksmith shop. The deceased went to the 
prisoner’s house with a loaded gun, late in the evening, 
and near the door of his house used reproachful language 
and angry words for some time, but did not use any lan- 
guage of menace, or indicating an intention, either present 
or prospective, to perpetrate violence upon the prisoner. 
The deceased afterwards went into the house where the 
prisoner was lying upon the bed, and immediately after- 
wards the latter said to the former: “ You have come here 
with your arms and I have nothing to defend myself.” 
The deceased then put his gun on the bed where the pris- 
oner was lying and turned and walked off to a table about 
ten feet away and turned to sit down on the table. At 
the instant the deceased sat down, the prisoner, who had 
taken up the gun as the former walked off, shot the de- 
ceased. The evidence conduced to show that the deceased 
carried the gun for the purpose of shooting birds, and it 
does not appear that he had other arms. The testimony 
offered, as to the character of the deceased, “as a turbu- 
lent and dangerous man,” was held inadmissible for either 
purpose. “There was not,” say the court, in commenting 
on this testimony, “a word spoken, not an act done, 
which illustrated by the character of the deceased, and 
construed in the light of that character, could tend to pro- 
duce a reasonable belief of imminent peril. Nor was there 
any act or word from the prisoner which explained by his 
character could aggravate his conduct into such a provoca- 
tion as to mitigate the offense to a lesser degree.” 

There is no doubt that in the case at the bar the prisoner 
was the assailant; there is no testimony of any act or word 
upon the part of the deceased, happening before the gun 
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is brought to the prisoner’s face, which can be construed 
into a reasonable provocation for his bringing it there to 
do what the act indicates he intended, and which the result 
establishes it was his purpose todo. Admit that he was 
a dangerous, violent and quarrelsome man, and that the 
prisoner knew it, still the fact is, that there is no proof that 
his conduct bore any appearance of hostility, but clear 
proof that when killed he was going off from, and thus, 
to all appearances, decreasing the possibilities of doing 
present harm to the prisoner. 

After the witnesses for the State and the defence had tes- 
tified the prisoner made his statement, and immediately 
his counsel renewed the former offers to prove the threats 
and the character of the deceased. They were overruled, 
however, on the same grounds, and exceptions were taken. 
The action of the court on these renewed offers are cov- 
ered by what we have said, unless the statement made by 
the prisoner as to threats and character are to be considered 
as having a different effect. In Miller vs. State, 15 Fla., 
583, it is held that the making of a statement, under oath, 
does not constitute the prisoner a witness, nor subject him 
to the rules applicable to witnesses, nor make him liable to 
cross examination; but that it is simply a presentation 
verbally, in his own language and manner, of the matters 
pertaining to his defence, of such facts and circumstances 
as will go to excuse the offence and negative the idea of 
willful and corrupt intent, and tliat it is for the jury alone, 
and is to be taken into consideration by them in connec- 
- tion with all of the evidence in the case and to be allowed 
such weight, and such only, as they, in their judgment, 
may see fit to give it. We have before approved of this 
view of the statute, and we do not think that it makes the 
statement of the prisoner as to an overt act such proof as 
requires the admission of the testimony which was ex- 
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cluded. No such character has ever been given to a state- 
ment by this court. Heis given an opportunity of stating 
whatever he may desire bearing upon his case. He may 
omit what he pleases, may tell what he deems beneficial, 
and should he withhold anything it cannot be drawn from 
him by cross examination, no matter what its character or 
effect may be. He cannot be made to testify against him- 
self as is allowed in some States where he has voluntarily 
offered himself as a witness. He has, in this instance, de- 
tailed in full what he considered the matters of his defence, 
and in doing so has laid before the jury the alleged threats. 
It is a fact that he does not pretend to have thought that 
Stephens had any intention of using his pistol, but he says 
that when Stephens and Dyass got up they started towards 
the house, and he felt fully sure they intended to get their 
guns. The testimony is that they had not brought any 
guns to the house, and the house is testified to have been sixty 
or seventy yards from where the shooting took place. 
Although he says he knew that his life was in danger, and 
that of his family, he does not say that he believed his life 
then in danger. The jury heard his statement and it was 
for them to give to it such weight and credence as they, in 
the conscientious performance of their duty, believed it en- 
titled to. The result of the trial was a verdict of murder 
in the first degree, accompanied by a recommendation to 
mercy—in effect, so far as the punishment of the prisoner 
is concerned, the same as a verdict of murder in the second 
degree. 

We do not think the Circuit Judge erred, but are of the . 
opinion that the judgment should be affirmed, and it will 
be adjudged accordingly. 
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Wiur1am W. WILtineHAM, PLAINTIFF IN ERROR, Vs. 
THe State or Fiorrpa, DerenpDANT IN ERRor. 


1. The duty imposed by statute upon the Clerk of the Circuit Court to 
draw from the box the names of persons to serve as grand ju- 
rors at a term of the court may be performed by a deputy. 

2. When separate paragraphs or parts thereof of a charge to a jury are 
excepted to, the whole charge should be considered, and if con- 
sidered as a whole the charge is free from the defects alleged, 
the exception should be overruled. 


3. The Judge charged the jury upen the subject of intoxication and in- 
sanity. There was no testimony as to the prisoner being a 
drunkard, or that he had been drinking, or was at the time of 
the killing under the influence of liquor, or as to any insanity or 
mental aberration or delusion, and nothing calculated to raise a 
reasonable doubt as to his being sober, and free from such men- 
tal affliction ; Held, That the refusal of a new trial should not 
be reversed even if there was error in the charge, the verdict 
being clearly sustained by the evidence and nothing appearing 
calculated to mislead the jury or to operate injuriously to the 
prisoner in view of the facts of the case. 

4, Objection to the argument of counsel as being beyond the evidence 
or otherwise improper should be made at the time of such abuse 
of the right or privilege of argument, and action of the court 
overruling the objection, and the fact that exception was taken 
to such ruling should appear, with the objection, in the bill of 
exceptions, in order to obtain a review of the ruling by the appel- 
late court. 

5. Where an objection to remarks of counsel as violating the right or 
privilege of argument, or other objection of a similar character, 
is made in the trial of a cause before a jury, and no ruling of the 
court thereon is shown by the bill of exceptions, the objection 
will be held to have been waived. Likewise, if an adverse rul- 
ing is shown, but no exception thereto. 

6. No exception to the omission of the Clerk of the Circuit Court to 

put the usual file mark on an indictment which has been pleaded 

to and of which the record shows due presentation by a grand 
jury in open court, can be raised primarily in the appellate court, 








762 SUPREME COURT. 








William W. Willingham v. The State—Argument of Counsel. 








Such omission is of no practical consequence to the prisoner 
under such circumstances. 


_ Writ of Error to the Circuit Court for Polk county. 
The facts of the case are stated in the opinion. 
J. F. MeClellan for Plaintiff in Error. 


The first error is well taken. The grand jury that found 
the indictment were selected by the Deputy Clerk, the 
Sheriff and the County Judge, of Polk county. The in- 
dictment was found at a special term of the Circuit Court. 
It is presumed action to procure the grand jury was had 
under an order of the Judge under sec. 11, p. 622, McC.’s 
Digest, and that the “Clerk ” was ordered to draw the 
grand jury as there provided. 

By the provisions of section 8, McC.’s Digest, sec. 621, 
being sec. 3, Act of February 17, 1877, “ the Clerk of the 
Circuit Court, in the presence of the Sheriff, or Deputy 
Sheriff, and the County Judge, or, in his absence, a Justice 
of the Peace of the county, shall proceed to draw from 
the box the names of not less than fifteen, nor more than 
eighteen, persons to serve as grand jurors at such court.” 
The language of this statute is plain and unambiguous. 
There is no obscurity about it; the offices of Clerk, Sheriff, 
(Deputy Sheriff,) Judge of County Court and Justices of 
the Peace, are offices created by the Constitution in this 
State, and do not rely upon the common law for their exis- 
tence. This is a statute imposing a duty—a power in a 
particular case, where personal trust or confidence is re- 
posed in the agent, where his discretion is to be exercised. 
The authority is purely personal and cannot be delegated. 
Sedgwick on Statutory and Constitutional Law, 386, et 
seq. ; 14 Texas App., 505, Holly vs. The State. 
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That statutes are to be construed by the intentious of the 
law maker as appears from the language used in the statute. 
This statute directs and commands “the Clerk of the 
Court” to draw the names from the box, and not his 
deputy. It does not say the clerk or his deputy shall draw 
the names. But it does say that the sheriff or deputy sher- 
iff and County Judge may witness the drawing of the names 
of the jurors. If it was or had been intended by the law 
makers that the duty of drawing the jurors should in any 
case be discharged by the clerk’s deputy they would have 
said so, as they do say the sheriff or deputy sheriff shall 
witness the drawing. This duty imposed upon the clerk was 
clearly personal, and not intended to be delegated to a dep- 
uty clerk. Vide secs. 7, 8, 9,11, 12,13 and 35, McC. Di- 
gest, 621-2, 623 and 625. See act of 1868, to which act of 
1879 is an amendment. The act of February 12, 1834, em- 
powers Clerks of the Circuit Court to appoint deputies for 
whose acts they shall be liable. And by the act January 
18th, 1849, deputies are empowered to administer oaths as 
clerks could. Clearly under the act of 1834 the Legisla- 
ture of 1849 thought deputies had no power to administer 
oaths. And under the act of 1834 the deputy clerk could 
only perform such acts as liability to third persons would 
attach to if performed in differently or improperly. The fact 
that clerks had the power to appoint deputies does not pre- 
vent the Legislature from declaring that duties could be 
imposed upon the clerk that were personal and could not 
be delegated to another, to wit: a deputy. 

The duty of selecting a grand jury is probably the most 
important duty imposed upon a clerk, none could be more - 
so, and the Legistature never intended it should be dele- 
gated to another—a deputy. . 

The best rule by which to arrive at the meaning and in- 
tention of a law is to abide by the words the law maker has 
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used. U.S. vs. Bright, Brightly R., 2; 5 McLean, 178; Dev- 
ereux C. C. R., 158; 1 Green, 240; Dwarris, 179. As 
to intention in construing statutes, it must be collected 
from the statute. Dwarris, 182. When the meaning is 
plain and unambiguous, its language. Dwarris, 183, recit- 
ing 10 Peters, 524. Laws imposing duties are not con- 
strued beyond the natural import of the language. 2 Story 
R., 369; Dwarris, 190, note; Dwarris, 192, and note 12, 
193. It will doubtless be said by the Attorney-General 
that the act imposed by the statute upon the clerk of draw- 
ing the grand jury is ministerial and not judicial, and there- 
fore may be delegated to deputy. The general rule at com- 
mon law seems to be that ministerial duties that are strictly 
speaking to be performed officially may be delegated. But 
the language of a statute imposing official duties is not to 
be departed from because of this rule, when that language 
is clear and unambiguous. When the language is clear, 
positive, definite and certain—when the act involves 
judgment and discretion and great responsibiliy—the au- 
thority cannot be delegated. Powell vs. Tuttle, New York 
R., 3 Comstock, 396, and authorities there cited. 

The jury statutes of this State are the foundation of all 
judicial proceedings before a jury that are to aftect life, lib- 
erty and property. No responsibility or penalty could attach 
to a deputy assuming to discharge the duty devolved upon 
the clerk under this statute. His principal could not be 
held responsible or the penalty imposed under section 35, 
McC. Digest, 625. 

The second and third errors I propose to consider to- 
gether. The indictment charges the killing on the 4th day 
of September, 1880, the evidence shows the killing or hom- 
icide to have occurred on the 12th day of September, 1880. 
The indictment was found on the 7th day of July, 1884. 
More than two years elapsed between the homicide (the 
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date of the homicide) and the finding of the indictment and 
the offences under the statute of murder in the second and 
third degrees were barred. Thesecond and third degrees of 
murder and manslaughter in any degree were barred by the 
statute of limitations. Under the indictment a conviction 
could not be had for a less offence than murder in the first 
degree because of the bar of the statute. But this fact did 
not exclude from the jury the consideration whether the 
homicide was murder in the second or third degree or man- 
slaughter in the first, second, third or fourth degree, or jus- 
tifiable homicide. But the charge of the court did with- 
draw from the jury the consideration of a lesser offence 
than murder in the first degree. The court told the jury 
that in order to, or before they could, find defendant guilty 
of murder in the second or third degree, or manslaughter in 
any degree, they must be satisfied that such alleged killing 
occurred in Polk county, Florida, within two years before 
the finding of the indictment. Then if you take the other 
charge in connection with this that the jury should “ care- 
fully examine every tact and circumstance surrounding the 
case, and if you have no reasonable doubt in your mind as 
to the defendant’s guilt, you shall convict him of murder in 
the first degree.” This charge excluded frum the jury all 
offences of a lower grade than murder in the first degree, 
and is in conflict with the law as laid down in the case of 
Dukes vs The State, 14 Fla., 499; Brown vs. The State, 18 
Fla., 472. 

4th Error. This instruction is not law. It is too ab- 
stract. It is not sufficiently explicit to put the jury in 
possession ot the law governing insanity from drunkenness 
or other causes. 50 Alabama, 149, 151 and 152. 

The fifth and sixth errors may be considered together. 
This whole subject has been recently passed upon in the 
case otf Newton vs. The State. I think the reprehensible 
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language of the associate prosecuting attorney in this case 
far more objectionable than that in the Newton case, for 
which a new trial was granted by this court. Newton vs. 
The State, 20 Fla.; Balch vs. The State, 31 Kansas, 465. 

There is a Texas civil case on the same point. 

Upon the additional error assigned I refer to the cases of 
Collins vs. The State, 13 Fla., 651; Hatton vs. The State, 
2 Florida. 

The seventh, eighth and ninth errors I don’t desire to 
discuss, and the tenth error I have already discussed. 


Walter R. Yates on same side. 


The evidence does not justify a- verdict of murder in the 
first degree, in that it lacks that premeditation necessary 
to constitute the crime of murder in that degree. 

Willingham first appears in a dangerous dug-out or boat 
in a swollen stream, more swollen than it had been for 
years; urged to come out of it he refuses and attempts to 
cross the stream. He overturns and is thrown into the 
river, and upon hollowing for help is found going under 
the water for the third time, as one witness testifies. 
Handed into the flat in that condition, he is cautioned by 
one of the negroes to mind how he walks, or he will fall 
out. Approaching McLaughlin heseizes him by the col- 
lar and fires at him. He certainly could not have intended 
to hit him for he had it in his power then to have at once 
killed him. McLaughlin stoops down and throws him by 
his feet into the river again. 

Endeavoring to save his life he clings to the flat and as 
he is climbing in McLaughlin is stooping down to pick up 
a pole to hit him ; he fires and. McLaughlin jumps overboard 
wounded. Willingham at the time he fired the fatal shot 
had good reason to believe that he was to be knocked back 
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into the river and left to drown. The excitement of his 
previous experience in the river, going down for the third 
time when caught, must have unsettled his mind. 

When the affray is over do we find him escaping or try- 
ing to escape? Not at all. He is found wandering 
through the creek swamp, and returns to Fort Meade and 
mingles amongst the people, and speaks of the affray in 
justification. 

That the jury had doubts in their own minds as to the 
facts and condition of Willingham is evidenced by their 
recommendation to mercy, and their verdict would have 
been different, in my opinion, had not the open threats 
been made by the Assistant State Attorney. These threats 
were manifest error and‘ could not help influencing the 
jury. 

The plea in abatement was well taken. The law evi- 
dently intends that the Clerk shall be present at the draw- 
ing of the jury. It provides that in the absence of the 
County Judge a Justice of the Peace canact. In the ab- 
sence of the Sheriff his deputy can act; but no provision 
is made for the absence of the clerk. He is the legal cus- 
todian of the box and could tell if the box had been tam- 
pered with. Therefore, the law requires him to be by and 
assist in the drawing. No law should be construed more 
strictly than the law which provides for the drawing of 
the jury, and the law never contemplated that the Deputy 
Clerk should draw the same. 


The Attorney-General for Defendant in Error. 


The first assignment of error is that the court erred in 
sustaining demurrer to the plea in abatement that names 
of grand jury were drawn from the box by the Deputy 
Clerk. This objection is frivolous. The Clerk of the Cir- 
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cuit Court is a ministerial officer, and has a right to ap- 
point a deputy by common law, but that right is also con- 
firmed by statute. McClellan’s Digest, p. 174, sec. 3. 
The deputy can do anything pertaining to the office that 
the principal can do except to appoint a deputy. Draw- 
ing names of jurors from the box is a part of the routine 
business of the clerk’s office; a more ministerial function 
can hardly be imagined. If there is ever any “ discretion 
and skill” exercised by the Clerk in this drawing, it cer- 
tainly is not contemplated by law. Counsel asks, why the 
Deputy Sheriff should have been mentioned in the act and 
not the Deputy Clerk? McClellan’s Digest, sec. 8, p. 621. 
If any answer is required further than that, the insertion 
of “ Deputy Sherift” in said act was mere surplusage, and 
if we are to look for fine and hidden meanings in its words, 
it may well be that the Legislature thought that it required 
some “skill and discretion,’ on the part of the Sheriff to 
watch the Clerk, and to see that the latter officer did not 
exercise “ skill and discretion” in drawing the names out 
of the box; therefore, that the Sheriff’s duties were not 
merely ministerial, and it was necessary to give specific 
power to his deputy, whereas, the duty of the Clerk being 
so obviously ministerial, it was not thought necessary to 
name his deputy. Without making further excursions into 
fields of conjecture, the following cases are cited in case 
the court should care to read authorities on the point. Me- 
Kinnon vs. McCollum, 6 Fla., 376, 379, 380. Abrams vs. 
Irvin, 9 Iowa, 87,90; Whitford vs. Lynch, 10 Kansas, 
180; Armine & Russell vs. K. P. R. R. Co., 7 Kansas, 178 ; 
Jacobs vs. Measures, 15 Gray, 74. 

The second assignment of error is tlie court erred in 
charging the jury. “You should most carefully examine 
every fact and circumstance surrounding the case, and if 
you have no reasonable doubt in your mind as to the de- 
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fendant’s guilt, you should convict him of murder in the 
first degree.” The words here excepted to are picked out 
of that portion of the Judge’s charge wherein he charges 
on murder in the first degree. He had previously instructed 
the jury as to the different classifications of homicide, 
and was then charging them on the specific accusa- 
tion against the prisoner of murder in the first degree. 
He instructs the jury what they must find in the facts to 
constitute murder in the first degree, and then, and in that 
connection, uses the language excepted to, which, in the 
connection in which it stands in the charge, is simply that 
the jury must carefully examine all the facts and circum- 
stances of the case, and if they have no reasonable doubt of 
defendant’s guilt of murder in the first degree, they should 
convict him thereof. The Judge then proceeds to charge 
them that if they find the killing was not murder in the 
first degree what their duty is. 

The Judge, afterwards, returns to the subject of mur- 
der in the first degree, and again charges that if the jury 
have a reasonable doubt as to the facts necessary to con- 
stitute murder in the first degree they should acquit the 
defendant—i. e., of murder in the first degree; the mean- 
ing of the court being clear in the connection, and in the 
case in which the language is used. The whole charge of 
the court is to be taken together, and so taken it is full, 
fair and clear, and not to be misunderstood by any one of 
ordinary intelligence ; nor could it have been of any injury 
to the defendan: who was clearly guilty of murder in the 
first degree. No exception was taken to the charge at the 
time, nor before the verdict, and counsel ought not to be 
encouraged to hold back mere verbal criticisms on the 
charge of the court, to incorporate in a motion for a new 
trial under the act of 1883, not brinzing them to the at- 
49 
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tention of the court until after the verdict. In sucha 
case, the doctrine often announced by this court that the 
judgment will not be reversed unless the defendant has suf- 
fered substantial injury from the alleged error, is peculiarly 
applicable; and this court in such cases has always ex- 
amined the evidence and determined therefrom whether 
the defendant has suffered substantial injury in the par- 
ticular case under consideration. Brown vs. The State, 18 
Fla., 472; Irvin vs. The State, 19 Fla., 872-888: Dibble 
vs. Truluck, 11 Fla., 135-140. 

The third assignment of error is that the court erred in 
charging the jury: “ Before you can find the defendant 
guilty of murder in the second or third degrees, or of man- 
slaughter in any degree, you must be satisfied that such 
alleged killing occurred in Polk county, Florida, within 
two years before the finding of the indictment.” This 
charge is exactly a correct statement of the law. The 
statute of limitations is not to be specially pleaded in a 
criminal case, but is put in issue under the plea of “ not 
guilty ;” and the jury cannot find the defendant guilty of 
any Offense barred by the lapse of time under the statute. 
Any offense not capital is so barred. Nelson vs. State, 17 
Fla., 195. 

The fourth error assigned is that the court erred in its 
charge to the jury onthe supject of insanity. As there was 
no evidence at all in the ease, either of fact or of expert 
opinion, of insanity in Willingham, the charge and the 
exception are both mere matters of theory; and even if 
the charge was erroneous, which it is contended for the 
State it was not, it would not be ground for reversal. 
Willingham chose to consider himself neglected or injured 
by the ferryman because that person was not on hand 
when he, W., wished to cross the river, and, in attempting 
to paddle the boat across himself, he fell into the water 
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and came near drowning. In revenge therefor he mur- 
dered the ferryman, and attempted to murder his assist- 
ants. It is evident that he wasa man of reckless, bully- 
ing, brutal and revengeful disposition, but there is no 
evidence of insanity. ‘The monstrous barbarity of the 
act of killing should not be admitted as a presumption of 
insanity.” Beasley vs. State,50 Ala., 153. There being 
nothing in the evidence to require a charge on insanity, a 
theoretical charge on the subject, whether erroneous or 
not, is not ground for reversal. Bryan vs. The State, 19 
Fla., 864. But the charge was not erroneous. The pri- 
soner being charged with murder in the first degree, the 
Judge left it to the jury to determine whether he was 
capable of forming a design, and whether he knew right 
trom wrong. There is no fixed formula for a charge on in- 
sanity; the question to be considered is whether the 
charge, if material, was in the particular case correct. 
1st Bish. Crim. Law, secs. 381-384. That the charge was in 
this case substantially correct, is evident from the fact that 
the only objection made to it by the able counsel, in his 
brief, is that it was too abstract. As the whole subject in 
this case was a mere abstraction, the charge could hardly 
be otherwise. 

The seventh assignment of error may also be disposed of 
in this connection. This is, that the court errred in charg- 
ing “ that every person is presumed sane until the contrary 
is shown by competent proof.” This point seems to be 
abandoned by counsel in his brief. The same argument ap- 
plies as above, that there was nothing in the case to show 
insanity in the prisoner ; but the charge was correct as law. 
Gladden vs. The State, 12 Fla., 563; 2d Bish. Crim. Pro., 
sec. 672. It is also to be borne in mind that the numerous 
counsel for the prisoner composed a charge on insanity as 
a defence, which charge was given by the court, and is to 
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be taken with the others, so if the matter was not suffi- 
ciently elucidated it was their own fault. 

The fifth and sixth assignments of error are, that the 
court erred “in refusing to stop” the associate counsel for 
the State, in the first instance, and in “ not stopping” him, 
in the second, in using certain language ia his argument to 
the jury. In the first place, the record-shows that the court 
did not refuse to stop said counsel. These assignments of 
error are not tenable for several reasons. They are very 
different from those, to which they have been compared, 
in the Newton case. 1st. There are no exceptions upon 
which these assignments of error can be based. It appears 
from the record, in the bill of exceptions, that the associate 
counsel used certain language, on which the fifth assign- 
ment of error is based, and that the prisoner’s counsel ex- 
cepted to that language of the said associate counsel. 
There was no application to the court to stop said associate 
counsel, or to charge the jury with reference thereto. 
There was no exception tv any action, or failure to act, of 
the court. The prisoner’s counsel, it appears, attempted to 
make a point for appeal by excepting to the language of 
said associate counsel, without giving the court any oppor- 
tunity to correct the matter, if it required correction. No 
exception lies to the language of counsel. An exception 
will lie to the action of the court, if the court endorses to 
the jury, or in their hearing, language of counsel which is 
highly improper and to the manifest injury of the party 
excepting. In that case an exception will lie to the 
action of the court in refusing, on request, properly to 
charge the jury with reference to such language; but no 
party can fix an exception on intemperate language of coun- 
gel, as soon as uttered, and appeal on that, making no appli- 
cation and giving no opportunity to the trial court to cor- 
rect it. An exception can be taken only to some action of 
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the court. An exception cannot be taken to the testimony 
of a witness, much less to language of counsel ; if the court, 
after objection, improperly admit a witness to testify, or if 
‘ the court, on application, refuse to strike out testimony im- 
properly given by a witness, before there was opportunity 
for objection, such action of the court is ground of excep- 
tion, but the language of the witness is not ground of ex- 
ception. I have examined every case which I have been 
able to find on this subject, and in every one of them, with 
a single exception hereafter explained, the error assigned 
was some action of the court in refusing to stop counsel in 
the use of improper language or in refusing to charge the 
jury correctly thereon. In no case, that I have been able 
to find, has the language of counsel itself been held to be 
' ground of exception or reversal, with the single exception 
above alluded to, viz: the case of The State vs. Balch; and 
there the language of the State’s attorney was itself made a 
ground of exception and error, apart from the action of the 
court, by the peculiar language of the statute. See 31 Kan- 
sas, 468. 

As to the 6th assignment of error, there was no excep- 
tion whatever taken on which to base it, either to the lan- 
guage used by counsel or to any action of the court in the 
premises. Exceptions must be taken to some action of the 
court at the timeof the ruling. Gallaher vs. The State, 17 
\ Fla., 370. 

The 8th and 9th assignment of error, “ that the verdict 
is contrary to the law and the evidence,” seem to be aban- 
doned by the counsel for plaintiff in error—certaiuly the 
evidence speaks for itself and the conviction requires no ar- 
gument to support it. So far as any alleged errors of law 
have been specified, specific answers are made. 

The 10th assignment of error, “that the court erred in 
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overruling the motion for a new trial,” has been already 
answered. 

The additional assignment of error, “that the indict- 
ment, upon which the prisoner was tried, was never made 
a part of the record, by the Clerk ot Polk county Circuit 
Court placing his file mark upon the same,” is frivolous. 
The file mark of the clerk is only an evidence of the de- 
posit of a paper in the court. In some cases this file mark 
may be essential, because there is no other record evidence 
of the fact which the file mark is intended to attest, but 
where an indictment is presented to the court, and the re- 
cord shows that fact, a file mark on the indictment itself 
is not necessary. The record in this case shows that the 
indictment was presented by the grand jury in open court ; 
thet it was ordered filed by the court, and that the pris- 
oner pleaded to it. 

“It is sufficient if upon the record there is enough to 
show a delivery of the indictment into court by the grand 
jury.” Collins vs. The State, 13 Fla., 659. 


Mr. Justice Raney delivered the opinion of the 
court: 


The plaintift in error was indicted, at a special term of 
the Circuit Court held in Polk county in July, A. D. 1884, 
for the murder of William McLaughlin in September, A. D. 
1880. He was tried at the same term, and convicted of 
murder in the first degree, but recommended by the jury 
to the mercy of the court, and was sentenced to imprison- 
ment in the State Penitentiary at hard labor for the term 
of his natural life. There was a motion in arrest of judg- 
ment and for a new trial, but it was overruled prior to the 
sentence. The errors assigned,.and the proceedings upon 
which they are based, are set forth in the opinion. 

I. The prisoner pleaded in abatement ot the indictment 
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that the grand jury which found it was drawn from the 
box by a deputy of the Clerk of the Circuit Court, instead 
of the clerk in his own person, and that hence the jury was 

illegal. This presents the question whether or not under 

the statutes of this State the drawing of a grand jury can 

be done by a deputy clerk. The Board of County Commis- 

sioners select from the list of registered voters, and make 

out a list of three hundred (or the next highest number 

possible) persons properly qualified to serve as jurors. 

They are to be such persons only as the Commissioners 
know or have good reason to believe are of approved integ- 
rity, fair character,sound judgment and intelligence. This 
list is certified and signed by the Chairman of the Board, 
delivered to the clerk, and by him recorded in the minutes 
of the Board. Sec. 7, page 621, McC’s. Digest. It is also 
provided ($8) that on receiving such list “ the clerk of the 
Circuit Court shall write the names of the persons con- 
tained therein on separate pieces of paper so that the names 
written thereon shall not be visible, and shall deposit such 
pieces of paper in a box so constructed that it may be 
tightly closed.” This section further provides that at least 
fifteen days before the sitting of any regular term of the 
Circuit Couat at which a jury shall be required, “the Clerk 
of the Cireuit Court, in the presence of the sheriff or deputy 
sheriff and County Judge, or, in his absence, a Justice of 
the Peace of the county, shall proceed to draw from the 
box the names of not less than fifteen, nor more than eigh- 
teen, persons to serve as grand jurors at such court.” This 
drawing is the duty under consideration. It is also pro- 
vided that “ the drawing of such jurors shall be publicly 
made in the court house of each county and the time and 
place of such drawing shall be advertised ten days before 
the day of said drawing by written notices posted at three 
public places in said county, and the sheriff shall proclaim 
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the meeting and its purposes at the door of said court house 
on the the day of drawing said jurors.” By another sec- 
tion the Judge of the Circuit Court is given power to order 
the clerk to draw grand and petit jurors for a special term in 
the same manner. §11, p. 622. The drawing in question 
was fora special term. 

There is nothing in the duty or function of drawing the 
pieces of paper or “names” from the box that is judicial 
in its character, or involves the exercise of discretion, or 
personal skill. Nothing could be more ministerial. The 
measure of ability or skill which its performance requires 
is the smallest. The language of the statute does not in- 
dicate that the personal judgment of a clerk ‘himself is ree 
lied on. Ordinary intelligence and simple honesty are all 
that are required by the nature of the duty. 

There is no doubt as to the power of a Clerk of the Cir- 
cuit Court to appoint a deputy. Section 3, of page 174, of 
the Digest, provides that he “shall have the power * * 
of appointing a deputy or deputies for whose acts, as such,” 
he “shall be held liable.” This section says nothing as 
to what the powers of the deputy shall be. 

In Comyns’ Digest, title, Officer, (D. 3,) it is said a depu- 
ty has power to do every act which his principal might do, 
* * but that a deputy cannot make a deputy, as this im- 
ports an assignment of all his authority, which is not as- 
signable. In Bacon’s Abridgement, Officer, (L,) it is laid 
down that offices of inheritance for years, and those which 
require only a superintendency and no particular skill may 
regularly be exercised by deputy. A Sheriff, says the same 
authority, though he is an officer made by the King’s let- 
ters patent, and though it be not said that he may execute 
his office per se vel sufficientum deputatum suum yet he may 
make a deputy, which is the under sheriff, against whom 
action may be brought by the parties grieved. * * A 
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judicial officer cannot, it is said, make a deputy unless he 
hath a clause in his patent to enable him; because his 
judgment is relied on in matters relating to his office 
which might be the reason of the making of the grant to 
him ; neither can a ministerial officer depute one in his 
stead if the office be to be performed by-him in person ; but 
when nothing is required but a superintendency in the office, 
he may makeadeputy. Ibid. From the same authority 
we learn that a coroner could appoint a deputy to do min- 
isterial acts, but not those of a judicial character. Bouvier 
says that in general, ministerial officers can appoint depu- 
ties unless the office is to be exercised by the ministerial 
officer in person; and where the office partakes of a judi- 
cial and ministerial character, although a deputy may be 
made for the performance of ministerial acts, one cannot be 
made for the performance of judicial acts; a Sheriff can- 
not, therefore, make a deputy to hold an inquisition, under 
a writ of inquiry, though he may appoint a deputy to serve 
awrit. In general,a deputy has power to do every act 
which his principal might do, but he cannot make a dep- 
uty. Bouvier’s Law Dictionary, title, Deputy. 

In McKinnon vs. McCallum, 6 Fla., 376, it was held that 
a deputy Clerk of the Circuit Court could administer an 
oath. No reference is made to the statute expressly au- 
thorizing a deputy Clerk to do this, and it would seem 
that his power was recognized as existing independent of 
the statute. In Iowa, the Clerk of the District Court was 
given power to take acknowledgements of deeds. He was 
also authorized to appoint a deputy to discharge the duties 
of the Clerk. It was held in Abrams vs. Ervin, 9 Lowa, 
91, that the deputy could take an acknowledgement of a 
deed. In the opinion it is said that where the duties of a 
public officer are of a ministerial character they may be 
discharged by deputy, but that those of a judicial charac- 
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ter cannot be so discharged, and that the Clerk is a minis- 
terial officer, and when the law gives him power to appoint 
a deputy, such deputy, when created, may do any act that 
the principal might do. McRaven vs. McGuire, 9 8. & M., 
34; Beaumont vs. Yeatman, 8 Humph., 542; Hope vs. 
Sawyer, 14 IIl., 254. In Ellison vs. Stevenson, 6 T. B. 
Monroe, 271, it is held that a deputy Clerk may allow the 
claims of witnesses and tax costs. ; 

It seems to us that as a general rule all purely ministe- 
rial functions of the clerk can be performed by a deputy, 
and that such is the character of the drawing in question. 
Of course, it would be competent for the Legislature to 
provide, either expressly or by implication, that certain 
purely ministerial duties should be performed by the Clerk 
in person. It is contended that the language of this act 
shows such an intention in the fact that the eighth section 
expressly provides that the drawing may be in the presence 
of the deputy Sheriff, as one of the witnesses, and does 
not provide expressly that the deputy Clerk may do the 
drawing. We think the true construction to be placed 
upon the use of the term “ Deputy Sheriff,” is that the pur- 
pose of the Legislature was to settle the doubt as to whether, 
without such term, a deputy Sheriff would be an author- 
ized witness of the drawing. This isa more reasonable 
construction than to hold its use to bea limitation of the 
general power of the deputy of another officer. There is 
no express provision in any part of this statute for the per- 
formance, by a deputy, of any other function of the Clerk ; 
no such discrimination exists in it. All the duties are im- 
posed upon the officer, and show an intention that they 
should be considered as official, and not “ personal” acts of 
the Clerk. 

Any authority seeming to conflict with our conclusions 
will be found, on careful examination, to involve the exer- 
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cise of a discretion or personal judgment. The importance 
of a duty does not of itself change the real character of 
the duty, nor the rules of construction. 

We do not mean to say there are no duties which can- 
not be performed except by the Clerk in person. We are 
dealing only with the question before us. 

II. The second assignment of error is as follows: “The 
court erred in instructing the jury, ‘ you should most care- 
fully examine every fact and circumstance surrounding the 
case, and if you have no reasonable doubt in your mind as 
to the defendant’s guilt you should convict him of murder 
in the first degree ;’” and the third assignment is that the 
court erred in instructing the jury: “but before you can 
find the defendant guilty of murder in the second or third 
degree, or of manslaughter in any degree, you must be sat- 
isfied that such alleged killing occurred in Polk county, 
Florida, within two years before the finding of the indict- 
ment.” 

These two assignments are considered together by coun- 
sel for the plaintiff in error. He says in his brief that the 
indictment charges the killing to have been done on Sep- 
tember 4th, 1880, and the evidence shows it to have oc- 
curred on the 12th day of that month, and that the indict- 
ment was found on the 7th day of July, 1884. He argues 
that more than two years having elapsed between the date 
of the homicide and the finding of the indictment, the 
offences of murder in the second and third degrees, and 
manslaughter, were barred, and no conviction could have 
been had of a less offence than murder in the first degree ; 
but that this fact did not exclude from the jury whether 
the homicide was one of such lesser offence, or justifiable 
homicide. He contends, however, that the charge of the 
Judge did in fact withdraw from the jury the considera- 
tion of a lesser offence than murder in the first degree. 
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The charge of the Judge defines the different degrees of 
murder and manslaughter as they are defined in our stat- 
utes. It then, in a separate paragraph, instructs the jury 
that if they find from the testimony that the prisoner, in 
the county of Polk, and State of Florida, unlawfully made 
an assault upon McLaughlin with a pistol, with a delib- 
erate and premeditated design to effect McLaughlin’s 
death, and that in pursuance of such deliberate and pre- 
meditated design on the part of the defendent to eftect 
McL.’s death, he shot with a pistol and inflicted on McL. 
a wound,of which he, McL., subsequently died, and that such 
alleged killing was not murder in the second or third degrees, or 
manslaughter in some one of the degrees thereof, or was not 
excusable or justifiable, they should find him guilty of mur- 
der in the first degree. It then defines premeditation, and 
then comes, in the same paragraph, the sentence copied 
into the “second assignment of error,” and it is followed 
by instructions to acquit if there is a reasonable doubt of 
the prisoner’s guilt. It is perfectly clear that in this para- 
graph the Judge is charging upon the offence of murder in 
the first degree, and yet the words we have italicised show 
a careful guard against withdrawing from the jury the 
consideration of the lesser offence than murder in the first 
degree. Considering the whole paragraph it is plain that 
the language quoted in the assignment of error is to be 
read in the light of that italicised, and must have been un- 
derstood by the jury as referring to “ guilt ” of the particu- 
lar offence under discusssion, murder in the first degree, 
as distinguished from the lesser offences, and from justifia- 
ble and excusable homicide. Moreover, in the next para- 
graph, the Circuit Judge charged that if the jury found 
that the prisoner killed McLaughlin, and the alleged kill- 
ing was not murder in the first degree, they could find him 
guilty of murder, or manslaughter in any of the degrees 
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thereof, if the testimony warranted it, and then as a part 
of the same sentence follows the language quoted in the 
third assignment of error. 

It is hardly just to a charge to take a sentence trom one 
paragraph and a part of a sentence from another, and 
make these the basis of an exception, independent of other 
parts relating to the same subjects. Smith vs. Bagwell, 19 
Fla., 117. 

It is alleged that the sentence quoted in the second assign- 
ment is in conflict with the decisions of this court. 
Dukes vs. The State, 14 Fla., 499, and Brown vs. The State, 
18 Fla., 472. No attempt is made to show wherein such con- 
flict exists. We have read the charge carefully and it is 
sufficient to say that considering it as a whole we see no 
conflict with the doctrines of either of the decisions. 

III. The fourth assignment of error is that there was 
error in instructing the jury: “and you are furthur in- 
structed that before you can acquit the defendant on ac- 
count of intoxication, or that at the time of the alleged 
killing he was laboring under an aberration of mind from 
any other cause, you must be clearly satisfied from the tes- 
timony that the defendant was at the time in such a state 
of mind that he was not capable of forming a design or 
intention, and that he was not then capable of judging 
right from wrong.” It is urged that this instruction is 
not law; that it is too abstract, and not sufficiently ex- 
plicit to put the jury in possession of the law governing 
insanity trom drunkenness or other cause. 

This is, however, not all that was charged by the Judge 
on the subject. He also instructed them, at the request of 
the prisoner’s counsel, as follows: “If the jury believe 
from the testimuny, ascertained from the actual words of 
the witnesses themselves, or from the acts and doings of 
the defendant by the witnesses related, as to his conduct in 
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the boat and in the water, and you believe from the use of 
liquor or the shock of falling into the water, or a mortal 
fear of drowning, or from any other cause, the defendant 
was laboring under a mental delusion, or a temporary aber- 
ration of mind, and that at the time of the shooting he did 
not know right from wrong as to the shooting, the defend- 
ant is not punishable by law, and you must find him not 
guilty, as an insane man, under the law, cannot commit 
any offence whatever. If the jury have any reasonable 
doubt as to the sanity or insanity of the defendant at the 
time otf the shooting, the defendant is entitled to the bene- 
fit of such doubt, but the jury must be satisfied beyond a 
reasonable doubt as to the actual condition of his mind at 
that time, and they must be satisfied that his mind was in 
such condition that he did not know right from wrong to 
entitle him to an acquittal on that ground.” The Judge 
also charged that every man is presumed sane until the 
contrary is shown by competent proof. 

There is in the bill -of exceptions no testimony to the 
effect that the prisoner was a drunkard, or had been drink- 
ing, or was at the time of the shooting, or even the morn- 
ing after, under the influence of liquor; nor is there any 
evidence as to any insanity, aberration of the mind, or 
mental delusion, or trom which either could, in our opin- 
ion, be legitimately or reasonably inferred, and the jury, by 
their finding, having shown that such was their opinion of 
it. There is unquestionably no testimony which could 
have raised a reasonable doubt as to the prisoner being 
sober, or as to his sanity, or freedom from mental aberra- 
tion or delusion. There is nothing in the testimony through 
which the instruction excepted to, taken alone, or in con- 
nection with that given at the prisoner’s request, and that 
as the presumption as to sanity, could have misled the 
jury, or have operated injuriously to the prisoner, even ad- 
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mitting there is any inaccuracy in it. Considered with 
reference to the questions of intoxication and insanity, the 
verdict is as favorable to the prisoner as could have been 
rendered, in view of the testimony. Any error in the 
charge is not material, but is error without injury, and not 
ground for reversal. Metzger vs. The State, 18 Fla., 481; 
Brown vs. The State, 18 Fla., 472. This isso plain that we 
feel it is unnecessary to carefully review all the vexed au- 
thorities, and lay down a precise rule upon the questions 
involved. We feel that the tact that the Circuit Judge 
charged at all upon the questions is attributable, in a very 
great degree, to desire to avoid a possibility of any injus- 
tice to the prisoner. 

IV. The fifth error assigned is that the court refused to 
stop Mr. G. A. Hanson, one of the counsel for the State, 
from stating to the jury “that the defendant’s counsel re- 
lied on his money and standing to secure his acquittal ;” 
and the sixth error alleged is, the court erred in not stop- 
ping said counsel from stating in his argument to the jury 
“that if they did not convict the defendant, they, them- 
selves, would deserve to be swung up around the Temple 
of Justice.” 

No objection to the latter of these remarks was made, so 
far as the record shows, at the time it was uttered, nor un- 
til after the verdict; and though the bill of exceptions 
shows that counsel for the prisoner “ excepted” to the 
former remark, no refusal to stop counsel for the State or 
other action of the court appears to have been taken, or to 
have been requested. If counsel for the prisoner thought 
they were of sufficient importance to ask the interference 
of, or a ruling from the Judge, or even an admonition trom 
him to the jury that no weight should be attached to them, 
the record does not show it. In the absence of such a 
showing we must conclude that there was an abandonment 
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of the objection even as to the remark as to reliance “upon 
money and standing.” Godwin vs. Bryan, 16 Fia.. 396 ; 
Laber vs. Cooper, 7 Wall.,570. Not until the motion fora 
new trial was made was any action of the court requested 
or taken. This is too late. The act of 1883, (Chapter 
3431,) permitting a postponement of an exception toa 
charge to a jury till after verdict, relates to nothing else. 

The old rule that a party cannot rely with confidence on 
the strength of his case, take no exceptions to matters as 
they occur, and afterwards claim the right either through 
a motion for a new trial, or otherwise, to have matter al- 
ready acquiesced in and accepted by him, reviewed in an 
appellate court, stands otherwise unmodified. Coker & 
Schiffer vs. Hays, 16 Fla., 368; Godwin vs. Bryan, 16 
Fla., 396 ; Southern Express Co. vs. Van Meter, 17 Fla., 783 ; 
Potsdamer vs. The State, 17 Fla., 895 ; Jenkins vs. Merritt, 
17 Fla., 304; Tuten vs. Gazan, 18 Fla., 751. 

There is really no such thing as an exception to a re- 
mark of counsel as a matter to be reviewed in this court. 
It reviews the action of the lower court,and where counsel 
have any objection to anything they should get a ruling 
from the Judge of the latter court, and if it is adverse, 
should except to such ruling and have it noted, and bring 
the ruling, with the circumstances on which it is based, 
and the exception as noted, here for this court’s review of, 
and decision upon, such ruling. Where an exception is to 
ruling of the court, it is indispensable that the ruling 
should be stated, and it should also be alleged that the 
party then and there excepted. Pomeroy’s Lessee vs. 
Bank of Indiana, 1 Wall., 592. In Laber vs. Cooper, 7 
Wail.,571,in speaking of the testimony of a witness, it is said 
“it appears that the admission of a part of it was objected 
to by defendant, but it does not appear that the objection 
It only appears that 





















was overruled and exception taken. 
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the testimony was admitted after the objection was made, 
non constat, but that the’ objection was waived, or the 
decision acquiesced in.” See also Mutual Life Insurance 
Co. vs. Snyder, 3 Otto, 893 ; Gallaher vs. The State, 17 Fla., 
370. The record before us does not show that the Circuit 
Judge refused to arrest the counsel in his remarks, or to 
otherwise act. 

We are referred by counsel for plaintiff in error to the 
cases of Newton vs. The State, 21st Fla., and The State 
vs. Balch, 31 Kansas, 465. There is nothing in Newton vs. 
State inconsistent with the above views, but in so far as 
that case gives any intimation as to the proper practice in 
such matters it sustains our conclusions. In one of the in- 
stances in that case where objectionable remarks of the 
State Attorney were passed upon, the court, in answer to 
the objection of prisoner’s counsel that the State Attorney 
was stating that which was not in evidence, said: “ He is 
only using it as an argument,” thus overruling the objec- 
tion, and the prisoner’s counsel said: ‘ Well, I except to 
that style of argument being used,” and this was incorpo- 
rated into the bill of exceptions and treated as an excep- 
tion to the ruling of the Judge. In the other instance in 
the same case, although this court remarks that facts not 
in evidence should not be stated or discussed, yet it ob- 
serves that “ tiie attention of the court does not appear to 
have been called to the remarks, * and no exception ap- 
pears by the bill of exceptions to have been taken.” We 
think no notice would have been taken of the second in- 
stance by this court, bu: for the fact that there was the 
former in which a ruling and exception appears, and the 
further fact that the case had to go back for a new trial on 
the “former” an! other grounds and the court desired 
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to make known its views in aid of proceedings in a new 
trial. 
The case of Balsh vs. The State of Kansas, is as follows: 
In that State the statute provides that a defendant in a 
criminal case may testify in his own behalf if he chooses, 
and further, “ that the neglect or refusal of the person on 
trial to testify shall not raise any presumption of guilt, 
nor shall that circumstance be referred to by any attorney 
prosecuting the ease, nor shall the same be considered by 
the court or jury betore whom the trial takes place.” The 
prosecuting attorney remarked that Balsh had failed to go 
on the witness stand and deny that he had not signed or 
circulated the libelous paper which he knew to be in eireu- 
lation and to bear his name. The District Judge informed 
the prosecuting attorney that his remark was improper, 
‘and told the jury to pay no attention to it, and that under 
the law defendant had a perfect right to refrain from testi- 
fying without having the failure to testify commented on 
or even alluded to by the State, and that the jury would 
violate their duty if they considered at all Balsh’s failure to 
testify. The prosecating attorney thereupon stated to the 
jury that he had forgotten, and had probably gone beyond 
what he should have done. After referring to these re- 
marks and admonitions, the Supreme Court says: “ But un- 
der the authorities the evil done by such an infringement 
of law—an infringement of law by the prosecuting officer . 
of the State—cannot be remedied or cured by any mere 
instruction from the court. *The only complete remedy, if 
the defendant is convicted, is to give him a new trial.” In 
Indiana, under a somewhat similar statute, a somewhat 
similar view is taken, the court deeming any violation of 
the statute as error of law. Long vs. State, 56 Ind., 186. 
See also Hatch vs. State, 8 Texas Ct. Ap., 416; State vs. 
Graham, 62 Iowa, 111. 
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In Illinois, the statute permitting the defendant in a 
criminal case to testify, provides that his neglect to testify 
“shall not create any presumption against him, nor shall 
the court permit any reference or comment to be made to 
or upon such neglect.” In Austin vs. State, 102 IIL, 261, 
it was held that “ any allusion to or comments by the pros- 
ecution in a criminal case on the fact that the defendant 
has not testified in his own behalf, especially when allowed 
by the court over the defendant’s objection, is such a viola- 
tion of the letter and spirit of the statute, and such an 
error, as to require a reversal of a judgment of conviction, 
where the proofs of guilt are not so clear and conclusive 
that the court can affirmatively say the accused could not 
have been harmed for that cause.” See also Com. vs. 
Scott, 123 Mass., 239; Com. vs. Harlow, 110 Mass., 411; 
People vs. Tyler, 36 Cal., 522. 

The Kansas case refers to those from the other States. 
In the Kansas, Indiana, Texas, and it would seem, the 
Iowa, cases, violation of the statutes is construed or treated 
as error of law from which a writ of error or appeal may 
be prayed as of right, but in the other cases there was 
error in the action of the lower courts. These cases do 
not, however, involve the question we are dealing with. 
In Indiana, moreover, in the case of Morrison vs. State, 76 
Ind., 335, where the question was, like that before us, one 
of the abuse of the right ot argument, it is held that if the 
argument goes beyond the evidence objection must be made 
at the time and the specific grounds of objection stated, and 
that none not so stated will be available on appeal. In 
Newton vs. State, this court, in concluding its observations 
on the first remarks of the State Attorney objected to, 
says: “The court, in the exercise of a sound discretion, 
should have prevented or stopped them, or advised the 
jury that they were not to be considered by them,” and in 
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North Carolina the Supreme Court, in State vs. Under- 
wood, 77 N. C. Repts., 503, a case of similar character, 
where the District Judge trying the cases had remarked 
“ there is no evidence of this, and this case must be tried 
on the evidence,” say: “ this was all that we see he should 
have done, and whether he should have emphasized his 
language or reproved the counsel was a matter of sound 
discretion with the Judge.” We have seen no case where 
it is held that an abuse of the privilege of argument is 
held error of Jaw from which a writ of error or an appeal 
may be prayed as of right in the absence of a statute like 
those in Kansas, Indiana and Texas. In Potsdamer vs. 
The State, 17 Fla., and So. Ex. Co. vs. VanMeter, [bid, there 
is consideration of the question of when the violation of 
a statute is such error. 

Our conclusions are consistent with the practice of this 
court in all cases where the error is not one apparent on the re- 
cord, as in Hinote vs. Simpson & Co., 17 Fla., 444; Jones, Var- 
num & Co. vs. Townsend, 21 Fla. 

We do not mean by anything we have said to intimate 
that it would not have been perfectly proper for the Judge 
to have checked the counsel and admonished the jury 
against considering the remarks. All the authorities are 
to this effect. 

V. The 8th, 9th and 10th assignments are that the ver- 
dict is contrary to law, and to the evidence, and that’ the 
court erred in overruling the motion for a new trial. 
These assignments are practically, if not expressly, aban- 
doued. There is clearly nothing in them. 

VI. The only remaining assignment is that the indict- 
meut upon which the prisoner was tried was never made a 
part of the record by the Clerk of Circuit Court placing his 
file mark on the same. No such point appears to have been 
made in the lower court. It comes too late. The record 






























JANUARY TERM, 1886. 








George Brevaldo v. The State—Syllabus. 








shows that the indictment was presented by a grand jury in 
open court and ordered by the court to be filed, that there 
was a plea in abatement on another ground, which was 
overruled, and then a plea of not guilty. The mereabsence 
of the file mark under such circumstances is an omission 
from which no practical advantage can be derived. The 
file mark is but one evidence of a paper having been filed. 
The objection should have been made, for what it was 
worth, in the lower court. Collins vs. The State, 13 Fla., 
659; Bass vs. The State, 17 Fla., 685; Gallaher vs, The 
State, Ib., 370; Francis vs. The State, 6 Fla., 306. 

The judgment is affirmed. 

[The opinion in this case was filed at the June Term, 
1885, but it was ordered, on application of plaintiff in 
error, that he have until the January Term, 1886, to file a 
petition for a rehearing. At the latter term such petition 
was filed and rehearing denied.—REPoRTER. | 





GrorGE BREVALDO, PLAINTIFF IN Error, vs. THE STATE OF 
FLortDA, DEFENDANT IN ERROR. 


1. Upon an indictment for living in an open §state of adultery on a cer- 
tain day and on divers other days and times since said date to the 
day of the finding of the indictment, evidence of acts anterior to 
such time are admissible in evidence as tending to illustrate or 
explain similar acts within the périod alleged in the indictment, 
or to corroborate testimony of such latter acts, but not to convict 
of a substantive offence committed anterior to such period. 

2. Where there has been a conviction upou such an indictment, and 

there is no evidence of a living in an open state of adultery within 

the limited period, but there is proof of such a living about a year 
prior to the first day of such period, a new trial should be granted, 
the introduction of such evidence having been properly ex- 
cepted to. 
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Writ of error to the Circuit Court for Suwannee county. 
The facts of the case are stated in the opinion. 

White ¢ White for Plaintiff in Error. 

The Attorney-General for Defendant in Error. 


Mr. Justice Raney delivered the opinion of the 
court: 


The plaintiff in error was convicted at the Spring Term 
of the Circuit Court for Suwannee county in the year 1885, 
charging that he, “ on the eleventh day of June, A. D. 1884, 
and on divers days and times since said date to the finding 
of this indictment,” lived in an open state of adultery with 
one Adarine Jackson as his wife, she being a married wo- 
man and her husband being alive§$and the plaintiff in error 
not being her husband. The indictment was tound on the 
eighth day of November, 1384. 

The statute, §3, page 375, McC. Digest, provides that 
“whoever lives in an open state of adultery shall be pun- 
ished,” * * and that “ where either of the parties living 
in an open state of adultery is married, both parties so liv- 
ing shall be deemed to be guilty of the offence provided for 
in this section.” 

The State introduced as a witness one James Cope, a 
brother of Adarine Jackson, and offered to prove by him 
that in June, 1883, the plaintiff in error and Adarine re- 
turned to her father’s house in Suwannee county from Nas- 
sau, in one of the Bahama Islands, bringing with them two 
children. The plaintiff in error objected because the mat- 
ter proposed to be proved occurred long anterior to the date 
' of the crime alleged to have been committed in the indict- 
ment, but the court overruled the objection and an excep- 
tion was taken. The State was also allowed to prove by 
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the same witness against a similar objection and exception 
of plaintiff in error that in said month of June, 1883, the 
plaintiff in error on his return from Nassau stated to her 
father’s family that Adarine was his lawful wife, and the 
only woman in the world he cared for or wanted to live 
for, and that this being believed tu be true the family ad- 
mitted them to their father’s house as husband and wife, 
and Brevaldo remained there two or three days and nights 
und then went away from them for a few days on business, 
leaving Adarine, and that he returned in a day or two; and 
so kept on for a month or more, at the end of which time 
witness heard it ramored that Brevaldo had again married 
his former but divorced wife, Emma Brevaldo, and on a re- 
turn of Brevaldo, told him of it and he denied the same ve- 
hemently. That upon this denial Brevaldo was permitted 
to remain in the room that night with Adarine, but that 
afterwards witness saw an announcement of the marriage in 
“the newspaper.” 

The State also introduced as a witness, John H. Cope, 
the father of Adarine, and the plaintiff in error objected 
to his telling anything prior to the 11th day of June, 1884, 
the date alleged in the indictment, but the objection was 
overruled and the witness was permitted to testify as to 
Brevaldo and Adarine’s return in June, 1883, and Breval- 
do’s representing they were married and their staying at 
his house and that “they slept together at night,” or that 
he judged they did as Brevaldo went into her room, and as 
to Brevaldo’s denial to witness of the rumor as to his mar- 
riage to his former wife, and going off and staying two or 
three weeks, and then acknowledging such marriage. 

The correctness of these rulings, and the refusal of the 
Judge to. grant a new trial, moved for on the ground of 
such rulings and because the verdict was contrary to the 
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law and the evidence, are the basis of the assignment of 
error. 

On account of the view we take of the case it is necessary 
to ascertain what is the effect ot the other testimony intro- 
duced in proving the offense within the period specified in 
the indictment. John H. Cope says that after Brevaldo 
confessed his marriage to his former wife, he asked witness 
if he might come to see his children and witness, as he did 
not think it was wrong, told him he might, and after 
that when he did come witness put him to sleep with the 
boys, who slept in another room from Adarine. The only 
night he s/ept at the house after the confession was in 1884. 
He testified also that Brevaldo would come “ sometimes in 
a week or two” and sometimes “not come in a month;” he 
would come after breakfast and stay until the evening, 
and then go away; he appeared fond of his children and 
he and Adarine were sometimes together in company with 
the family or some one of them, but witness did not know 
of their being by themselves together. He would bring 
things for the children, of whom he seemed fond, to eat, 
and pretty well clothed and shoed them. “ Before Bre- 
valdo married his old wife, he and Addie treated each 

.other as if they were married together; after he had ac- 
knowledged that he had married his old wife, when he 
came there he acted like a gentleman. Reports got out all 
through the country so that I told Brevaldo that he must 
stop coming there, and that if he wanted to give his chil- 
dren anything he could send it to them. The above oc- 
curred in 1883.” He specifies but two nights which Bre- 
vallo spent at his house after the confession, and these 
were in 1884, and on one of them witness put him in the 
room with his, witness’, “boys” to sleep, and his staying at 
the house that night seems to be accounted for by the wit- 
ness by the fact of an unsuccessful attempt to drive away 



























JANUARY TERM, 1886. 




































George Brevaldo v. The State—Opinion of Court. 








to Live Oak, a cow which he had bought from witness’ 
son, and which consequently he had to butcher at his house, 
witness inviting him to stay that night. The other night 
he set up with one of his and Adarine’s children, who was 
very ill, Adarine having sent for him. Upon his cross-ex- 
amination he says Brevaldo, 1884, always came in the day 
time and went away before night, and he never saw any- 
thing improper between him and Adarine, and does not 
know that they were together by themselves. Upon the 
re-direct examination he says that when he told Brevaldo 
he must stop coming to his house, he, B., proposed to take 
Adarine and the children off, and witness sent her off to 
Live Oak in his conveyance and don’t know where she now 
is. The other State’s witness, James Cope, said he knew 
of no improper intimacy or connection between them in 
1884, says it was in fall of 1883 that his father forbid Bre- 
valdo’s coming to his house, and that he quit coming ex- 
cept on business; came three times in 1884; on two of 
these occasions to buy cows; on one occasion, in 1884, he 
says that Brevaldo and Adarine “were together for a short 
time in the yard. It was in the day time; the family of 
my father were at and in the house; they were together in 
the yard a very short while; I never knew of their being 
off together at any other place; they took two walks in the 
day time; one time they walked around the garden in full 
view of the house, about thirty-five yards distant trom the 
house ; the growth around the house was thick and they 
could have been obscured. At another time they walked 
out about two hundred yards from the house in view of the 
house, round the tence, in the day time.” U pon cross-examina- 
tion, he stated that he knew of no illicit intercourse between 
them between the second day ot June, 1884, and the finding 
of the indictment; that when he came to the house in 
1884, he came to see his children; he was invited some- 





SUPREME COURT. 








- George Brevaldo v. The State—Opinion of Court. 








times “ by us to come,” and by witness once; slept with 
witness the night ot the day the cow was butchered. 
Viewed in the light of the authorities, it is clear there 
is not sufficient evidence here to establish the offence of 
living in an open state of adultery within the period 
charged in the indictment. In Searles vs. People, 13 IIl., 
597, the indictment was for living in an open state of for- 
nication and the court say: “In order to constitute this 
crime the parties must dwell together openly and notori- 
ously upon terms as if the conjugal relation existed be- 
tween them. The object of the statute was to prohibit the 
public scandal and disgrace of the living together of persons 
of opposite sexes notoriously in the illicit intimacy which 
outrages public decency, having a demoralizing influence 
upon society. They may, indeed, live together in the same 
family, but if apparently chaste, regularly occupying sepa- 
rate apartments, a single instance of illicit intercourse 
would not constitute the crime of living together in an 
open state of fornication.” * * * “From the very na- 
ture of the case the offence must generally be proved by 
circumstances, and the statute provides that it ‘ shall be 
sufficiently proved by circumstances which raise the pre- 
sumption of cohabitation and unlawful intimacy’ ; but this 
presumption must be something more than a mere suspi- 
cion. It must amount to a reasonable belief or conviction 
of the judgment, not only of unlawful intimacy, but also 
oc) abitation.” In Missouri, it is held that persons, in 
urder to be guilty of living together in open and notorious 
adultery, as meant by the statute, must reside together in 
the face of society, as if the conjugal relation subsisted be- 
tween them, and their illicit intercourse must be habitual 
and not occasional. State vs. Crowner, 56 Mo., 147. 
While the opinion disclaims the meaning that the cohabit- 
ing and abiding must be for a great length of time, or that 
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perhaps a short time woald not do, still it holds that the 
parties must live together in a notorious and open manner 
to the evil example of society. In Mississippi, it is held 
to consist “ in living together in the manner of husband and 
wife without being lawfully married, in the open assump- 
tion of the visible forms of and rights of matrimony with- 
out the-sanction of the nuptial tie, and without incurring 
those obligations and responsibilities which attach to the 
married state.” Carroti vs. State,42 Miss., 335. Occa- 
sional illicit intercourse is not sufficient ground for the 
charge. State vs. Gartrell, 14 Ind.,280; Wright vs. State,. 
5 Blackf., 358; State vs. Marvin, 12 Iowa, 499. Without 
saying that the absence of the word notorious from our 
statute may not constitute a distinction between it and 
those statutes where it does appear (People vs. Gates, 46 
Cal., 53,) still there must be a living together openly, as if 
the legal relation of husband and wife existed between the 
parties ; a mere occasional illicit intercourse is not sufficient, 
but there must be a living or residing together openly, as 
if the conjugal relation existed. Even if it be assumed 
that there was sexual intercourse upon the one occasion in 
1884, that the testimony of James Cope makes such a 
thing possible, there is still nothing like adequate proof to 
make out the offence within the period named in the in- 
dictment. 

This brings us to a consideration of the question, for 
what purpose proof of such living or acts and circumstan- 
ces outside of the period laid in the indictment, may be in- 
troduced. In 2 Greenleaf on Evidence, $47, the rule as to 
adultery is stated as being that where the fact of aduitery 
is alleged to have been committed within alimited period of 
time it is not necessary that the evidence be confined to 
that period, but proofs of acts anterior to the time alleged 
may be adduced in explanation of other acts of a like na- 
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ture within that period, and for such purpose acts so long 
anterior that they would be barred as distinct offences, may 
be proved. So prior acts of indecent familiarity have been 
held admissible to corroborate a witness whose testimony 
the detendant has attempted to impeach. 

We do not understand Wharton as laying down a differ- 
ent doctrine. Wharton’s Cr. Law, 1733, 8th Ed. 

In Alabama, the rule is thus stated : On a charge involv- 
ing illicit intercourse during a particular period, evidence of 
acts anterior or subsequent to that time, which tend to illus- 
trate or explain similar acts within the particular period, 
although not evidence on which to base a conviction, are 
admissible in connection with evidence of similar acts dur- 
ing the time laid to prove illicit intercourse as charged. 
The indictment was for living together in adultery or for- 
nication. Alsobrooks vs. State, 52 Ala., 24. In this case 
one ot the defendants moved to exclude certain testimony 
of a witness named McKleroy from the jury, “because it re- 
lated to a period swhsequent to the finding of the indict- 
ment, and no indecent act of famliarity had been proved 
against them during the period covered by the indictment.” 
* * * “Tt is settled law of this State,” says Justice 
Judge, “that in a case involving illicit intercourse within a 
limited period evidenceof ac‘s anterior to such period may 
be introduced in explanation of acts of a similar character 
within that period although such former acts, if treated as 
evidence, would be barred by the statute of limitations 
Such evidence is only admissible, however, when proposed 
in connection with or subsequently to the introduction of 
evidence tending to establish an improper intercourse be- 
tween the parties during the time covered by the indict- 
ment, as was done in this case. The testimony of the wit- 
ness, McKleroy,as tofacts occurring subsequent to the indict- 
ment, was admissible in evidence on the same principle.” 
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See, also, 20 Ala., 65; State vs, Kemp, 67 N. C., 538 ; State 
vs. Bridgman, 49 Vt., 202. In Massachusetts, it is held 
that the mode of alleging an offense adopted in this indict- 
ment limits the offence to the precise period stated in the 
indictment. Commonwealth vs. Briggs, 11 Metcalf, 573. 
In Commonwealth vs. Thrasher, 77 Mass., 450, upon the 
trial of an indictment for adultery evidence of acts of im- 
proper familiarity amounting to adultery between the 
same parties before the time relied on as the time of the com- 
mission of the adultery charged, was held inadmissible either 
in corroboration of other witnesses or to show the disposi- 
tion of the parties to commit the crime, but this case and 
that of Commonwealth vs. Horton, which is to the effect 
that evidence of cohabitation subsequent to the time alleged 
is not admissible, are regarded as overruled by Thayer vs. 
Thayer, 101 Mass., 111, in favor of the doctrine that acts 
of adultery are held admissible, whether occurring before 
or after the act charged, for the purpose of showing an adul- 
terous disposition. In Gardner vs. Maderia, 2 Yeates, 446, 
(A. D. 1799) an action of crim. con., where the injury was 
stated to have been committed within certain days, it was 
held that proof of improper freedoms must be first had 
within the limited time. It is laid down that though time 
was no more a material part of the complaint than of a con- 
tract, yet that where a trespass is alleged to have been com- 
mitted within certain days it tvould be a surprise on the de- 
fendant not to confine the proof to the times laid, (citing 
Buller Ni Pri.,86,) but that after laying a reasonable ground 
to infer an improper connection between the parties within 
the limited period the court will be more liberal afterwards 
in receiving other evidence of indecent conduct at different 
times tending to show the criminal views and acts of-the 
parties. There has been no reasonable ground laid down to 
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infer a living in an open state of adultery from evidence as 
to the period named in this indictment. 

In People vs. Jenness, 5 Mich., 322, after arguing in favor 
of the admissibility of evidence of a prior act of adultery 
as tending to prove the one relied on, it is said: “ If offered 
as proof of substantive offences on which a conviction might 
be had in the case, it should of course be excluded, but as it 
was not offered for this purpose and could not be allowed 
to have such effect, we can see no objection to its reception.” 
The cases against Thrasher, Horton and Jenness, from Mas- 
sachusetts and Michigan, are on charges of adultery or in- 
cest, but the charge was laid in each upon a particular day 
and not within a limited period, as in the one before us, 
yet they are cited as showing what the rule is in such cases 
when any particular offence has been fixed upon, although 
it be true that when the offences named are laid upon one 
particular day that the prosecuting attorney before intro- 
ducing evidence might have selected any act of incest or 
adultery within the statute of limitations applicable to the 
offence. People vs. Jenness, p. 327. Where the charge is of 
one act of adultery in a single count to which evidence has 
been adduced, he could not afterwards prove another and 
ask a conviction of it. Ibid. 

It is a general rule in criminal cases that it is not neces- 
sary to prove the offence to have been committed on the 
day of the month and year specified in the indictment, and 
Mr. Bishop does not approve of the idea that it does not 
apply where the time is stated, as in this indictment. He 
says: “ While by the general doctrine, resting equally in 
reason and the decisions, as already shown, if a continuing 
offence is laid as committed as on one day in a case 
where such form of allegation is adequate the proof of 
it may be by acts done on any number of other days, the 
authorities are strangely silent as to how it is when the 
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time is stated on two days and the period between. <Ac- 
cording to the Massachusetts rulings there may be proof of 
it on any or all the days covered by the allegation, but as 
we have seen proof of it before or after is not admissible.” 
We have found no decisions or text-book (outside of Mr. 
Bishop’s) sustaining the doctrine that where the charge is 
laid as in the case at bar that it can be maintained by proof 
of a substantive offence outside of the period limited, or 
that proof of any acts outside of the period is admissible ex- 
cept for the auxiliary purposes indicated in the foregoing 
opinion. It is very significant that nowhere is it said that 
the State can go outside of the limited period for other pur- 
poses, and we have shown that it is held that to do so for 
other purposes is not permissible. Had there been evidence 
of a living within the limited period in an open state of 
adultery, it is admitted by counsel for the plaintiff in error 
that the testimony would have been admissible for these 
purposes, but as there was none he contends properly, we 
think, not only was it not admissible, but that there was 
not evidence to sustain the verdict. The judgment is, con- 
sequently, reversed and a new trial granted. 





Resecca L. Myrick, APPELLANT, vs. ALEXANDER MERRITT, 
APPELLEE. 


When during the term of a court the Judge presiding has, under rule 
97, granted further time for making up and signing a bill of ex- 
ceptions, he is not empowered by the act of the Legislature of 
February 20th, 1879, chap. 3121, to grant in vacation another or- 
der further extending the time. 


Appeal from the Circuit Court for Jackson County. 
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Motion to strike bill of exceptions from the record. 
The facts of the case are stated in the opinion. 
Liddon ¢ Carter for the motion. 

John W. Malone, contra. 

Tue CuteFr-JusticE delivered the opinion of the court: 


Counsel for appellee moved the court to strike the bill of 
exceptions from the record upon the ground that it was 
not signed by the Circuit Judge within the time prescribed 
by the rules. The facts of the case are as follows: The 
judgment was entered in the court below on the 5th of 
June, A. D. 1885. On the 6th day of June and during 
that term an order was made allowing thirty days to pre- 
sent a bill of exceptions. 

On the 6th day of July the Judge in vacation made a 
further order extending the time for presenting the bill of 
exceptions thirty days. On the 31st of July the Judge 
made a further order extending the time thirty days. On 
the 25th of August and within the last extension of time 
the bill was presented and signed. 

Rule of Circuit Court in Common Law actions, No. 97, 
prescribes that the bill of exceptions shall be made up and 
signed during the term of the court at which. the verdict is 
rendered or the trial had, unless by special order further 
time is allowed. 

Further time was allowed by the Judge and the order 
was entered in the minutes of the court. When the Judge 
made the second order on July 6th the court had ad- 
journed. The question is did the Judge have the power 
to make the orders granting turther time in vacation? 
Counsel for appellant insist that he had the power to do so 
by virtue ot the act of the Legislature, chap. 3121, 1879. 
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This act provides that the Judges of Circuit Courts of the 
State of Florida are authorized and empowered to exercise in 
vacation any jurisdiction or power they are now authorized 
and empowered to exercise in term time. The language of 
this act is very broad, but we cannot come to the conclu- 
sion that the Legislature ever intended to authorize a Cir- 
cuit Judge in vacation to modify or undo anything he had 
done during the term. 

When the court adjourned he had lost all power to re- 
vise or review any previous ruling or order made while the 
court was in session. ; 

If the Judge having set a time for the signing of the 
bill of exceptions during the term, had signed the minutes 
and adjourned the court, and afterwards in vacation 
changed the time allowed by his first order made in term, 
he would undo in vacation what he had done in term. 
Even in term time he could not undo or alter his rulings or 
orders in a former term, and it certainly was not the in- 
tention of the statute to give him greater power in vaca- 
tion after adjournment of court than he would possess in 
term time at the succeeding session of the court. 

It is of no consequence that the order was changed by 
extension. If he had the right to extend the time, he had 
also the right to shorten it and yet in the latter case he 
would directly undv bis action in term. If the act would 
bear the construction sought to be put on it by counsel for 
appellant, a party who had entered his appeal might dis- 
regard the rule altogether and apply to the Judge in vaca- 
tion to sign his bill of exceptions in the first instance. 

Such a construction would not only authorize and em- 
power the Judge to dv in vacation what he “is now em- 
powered and authorized to do in term time” which is iis 
whole extent, but would authorize him to do in vacation 
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what he might have done or ought to have done in term, 
but did not, or to alter and change in vacation what he did 
in term. 

The act authorizes him to do in vacation what “he is 
now empowered and authorized to do in term time.” The in- 
quiry then is what was he empowered to do at the time of the 
passage of the act in term time? Certainly not to revise or 
alter or undo what had been done at a previous term. The 
statute did not propose to confer on him any greater power 
in vacation than he had in term, but exactly the same. 
The construction sought would authorize him to do in va- 
cation what he was not authorized to do in term. 

On the 6th day of July the court in which the judgment 
was rendered had adjourned. It was in vacation an appli- 
cation was made to the Judge for an order. 

The law gives him the same power in vacation as in 
term. That is the same power as if at the time of apply- 
ing for the order the court was in session. For the pur- 
pose of the application or motion it is virtually a term of 
the court. If it isa term, what term is it? To authorize 
the Judge to review his own action it would have to be 
presumed that it was an extension of the last term and its 
adjournment was for nothing and that the statute had 
made one never-ending term of the court. It certainly 
cannot be claimed that this was the intention of the Leg- 
islature. 

There would be no such thing as a finality of litigation. 
The peace of society which the law says demands that 
when a cause has once been submitted to its arbitrament 
it should be at rest forever, could be disturbed at any time 
if a Judge were authorized to undo or set aside in vacation 
what he had done long before in term. The proper con- 
struction of the statute is, that the making a motion in va- 
cation is to be considered as though made at a subsequent 
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term to the last adjourned term. That the act limits his 
power in vacation to such acts as he could lawfully do 
in term, and having no power in term to review the action 
of a former term, it cannot be construed to confer such a 
power on him in vacation. 

The argument that the act of the Judge, on the 6th of 
July, after the adjournment of the court, was good, because 
the statute provides that he may exercise in vacation any 
power that “ he can now exercise in term,” and because he 
might have done the same act at a past term, is untena- 
ble. Such a construction would confer on him greater power 
in vacation than he ever had in term over the act of a 
past term. 

Motion granted. 





F. J. McCoy, AppELLANT, vs. Lours Botey, APPELLEE. 


1. An omission to state the name of a defendant in the introductory 
part of a bill in equity, under Equity Rule 17, is ground of spe- 
cial demurrer. Objection on aceount of such omission cannot 
be made under a mere general demurrer ; nor can such objection 
be urged in the Appellate Court when the record does not show 
that it was presented and passed upon in the lower court. 


2. An allegation in a bill to foreclose a mortgage that a defendant's in- 
terest, if he has any, has accrued since the mortgage and is sub- 
ject to the lien thereof, sufficiently shows that he is a proper 
party, and is not demurrable as stating no cause of action against 
him. 

3. An instrument executed by one member of a partnership in the 

firm name and legally binding upon the partnership and entitled 

to be recorded under the registry statutes of Florida, may be 
admitted to record upon the acknowledgment of the partner 
who ‘executed it. (Sanders vs. Pepoon, 4th Florida, 465, ap- 
proved but distinguished.) 
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4. The statutory requirement that an officer taking the acknowledg- 
ment of an instrument for record, shall know or have satisfactory 
proof that the person making the acknowledgment is the indi- 
vidual described in, and who executed the instrument, applies 
only to cases in which the instrument has been executed or is 
acknowledged out of the State. 


5. A mortgage duly recorded is not void as between the parties to it, 
or as to a third person whose claim is not based on a valuable 
consideration, from the fact that it permits the mortgagor to sell 
personal property covered by it without accounting to the mort- 
gagee for the proceeds. 


Appeal from the Circuit Court for Escambia county. 


The appellant, in April, 1884, filed his bill of complaint, 
alleging that on January 7, 1884,“ C. H. LaCoste and R. 
A. Terry, copartners in the business of operating a saw 
mill, the entire machinery of which the said LaCoste 
claimed to have purchased from the manufac turers, of Cin- 
cinnati, Ohio, known as the Blymer Manufacturing Com- 
pany, and alleged the same to be free from incumbrances, 
which said saw mill the said C. H. LaCoste and R. A. 
Terry were operating under the firm or copartnership 
name of LaCoste & Terry, in the county of Escambia, and 
State of Florida, near Pensacola,” and that LaCoste & 
Terry being indebted to complainant in the sum ot $659.70, 
executed to him their promissory note for the sum stated 
and interest, payable March 1, 1884, and that to secure its 
payment the said LaCoste & Terry executed to complainant 
a mortgage “on all the machinery and other property of 
the said copartnership situated at or near said saw mill in 
the county and State aforesaid,” and that said mortgage 
was on the day of its execution, January 7, 1884, duly re- 
corded in the clerk’s office of said county. That the mort- 
gage was accepted in good faith and wholly without notice 
of any incumbrance on the property described therein, and 
that there is no record in Escambia county, where all the 
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property was then situated, indicative of any such incum- 
brance at the time of the execution or recording of said 
mortgage; that there has been no payment of either prin- 
cipal or interest of the debt. The bill also alleges “ upon 
information and belief that one Louis Boley, of the county 
of Escambia, and State of Florida, has, or claims to have 
some interest, (the precise nature whereof is unknown to 
your orator,) in the mortgaged property atoresaid as a pur- 
chaser or otherwise; but said interest, if any there be, has 
accrued since the said property described in said mortgage 
was mortgaged to your orator by the said LaCoste & Terry, 
and since the recording of said mortgage, aforesaid, and is 
subject to the lien of said mortgage.” 

The original note and mortgage were annexed to the bill 
as part thereof. 

The property mortgaged is described in the mortgage as 
follows: ‘“ A certain saw mill containing all the machinery 
and apparatus necessary for running same, for sawing and 
cutting lumber, &c., to wit: a Blymer engine and mill of 28 
horse power capacity, and boiler of same make, one large 
and one small saw, saw frames, and the shaftings connected 
with said saws, with the mill house, roller, roller frames 
and tracks and all logs and sawn lumber on the premises on 
which said saw mill is situated, all goods, wares and mer- 
chandise in a certain store house situated on the premises 
near said mill, consisting of groceries, dry goods and cattle 
feed, and such goods, wares and merchandise and feed as 
may be purchased to replenish said stock of goods until the 
said indebtedness is fully settled. The mortgage says the 
mill and other property and articles are situated on land 
leased from Louis Boley by the mortgagors, and describes 
the land, it being in Escambia county. 

The mortgage appears to have been acknowledged for re- 
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cord by “C. H. LaCoste, a member of the firm of LaCoste 
& Terry.” 

The note and mortgage are signed “ LaCoste & Terry.” 

The bill prays that Boley and the other defendants may 
be required to make full and direct answers, and for a fore- 
closure and sale, and process of subpcena. 

Boley demurred to the bill because it makes no such case 
as in equity entitles complainant to discovery or relief. 
The Chancellor, by decree of December 9, 1884, sustained 
the demurrer, with leave to plaintiff to amend by rule day 
in January, 1885, and in default the bill to stand dismissed 
as to Boley. 

The complainant has appealed. 


J. P. Jones and J. E. Yonge for Appellant. 
John C. Avery for Appellee. 


Phe bill of complaint is demurrable for the following rea- 
sons : 

I. The introductory part of the bill is not in form sub- 
stantially such as is required by rule 17, established in 1883, 
by the Supreme Court for the government of the Circuit 
Courts in suits in equity; and the name of appellee (Boley) 
is not contained therein. 

II. The original mortgage, which is made a part of the 
bill, purports to be the joint act of both partners, and they 
are individually named in it as the parties to execute it. 
They appear to have signed the copartnership name, which 
they had a right to do. 

In order then to entitle the instrument to record, it 
should have been acknowledged by both mortgagors, or its 
execution legally proven in some other way. The only 
proof of its execution is the acknowledgment of one per- 
son. ° 
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Ot course it is competent for one partner to mortgage the 
partnership property. Parsons on Part., 95, (marg.), and 
notes. 

, But in such a case he should act in the name of and as 
agent for the firm. 

This mortgage shows that it was intended, before it 
should take effect, that it should be the perfect and com- 
plete joint act of both partners, and ought not to be given 
effect in the condition we find it, unless something is shown 
indicating a change of such intention. All that we find 
in that direction is the neglect of the mortgagee to obtain 
the acknowledgment of one of the mortgagors, or else a de- 
termination on the part of the mortgagors not to complete 
the act which they had commenced. 

The Notary does not even state in his certificate that the 
C. H. LaCoste, who did make acknowledgment before him, 
was in fact known to him as one of the persons named in 
the mortgage as a mortgagor. 

The paper was not entitled to record without legal proof 
of acknowledgment. McClellan’s Dig., p. 215, §6; Ibid, 
p. 218, §1. 

The record can only be constructive notice to subsequent 
purchasers and creditors when legally made. Story’s Eq. 
Jur., $404, and note. 

No actual notice of the mortgage is charged. 

III. The mortgage is fraudulent in law and void, because 
it shows upon its face that the alleged mortgagors were to 
have the right to sell in business, without being required 
to account to the mortgagee for, a part of the property 
claimed to have been mortgaged, to wit: Goods, wares and 
merchandise, * * * dry goods, groceries and cattle feed. 
Such intention is evidenced by the expression “ and such 
goods, wares and merchandise and feed, as may be pur- 

chased to replenish said stock of goods.” There could be no 
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replenishing without a previous reduction or depletion. 
There is consequently a very clearly implied consent and 
stipulation that the stock of goods were to be dealt with 
in business, as before, without any agreement that the pro- 
ceeds of their sele must be paid to the mortgagee or even 
that the stock must be replenished. 

The transaction may have been fair enough, but the law 
condemns it because it is just such a one as may be, and 
often is, successtully resorted to by dishonest debtors, with 
the assistance of a friend, with a view to hindering, delay- 
ing and defrauding creditors. 

It furnishes no real security to a bona fide creditor, be- 
cause, after all, he must depend upon his debtor’s honesty 
when he is invested with such power and bound by so little 
restraint. 

The debtor, however, could, through the instrumentality 
of such a mortgage, hold honest creditors at defiance, un- 
less they were able to unearth the fraud, which in most 
cases is impossible. 

Therefore the law forbids the transaction, as one fraudu- 
lent in law, per se, without reference to the intent which in- 
spired it. 

The weight of authority now seems to be in favor of 
holding mortgages void, where the right to sell the 
mortgaged property is given to the mortgagor, no matter 
what disposition of the proceeds of the sale is agreed 
upon. 

Almost every decision is against mortgages in which 
this right is given the mortgagor without the requirement 
that he shall pay over to, or account with the mortgagee 
for the proceeds of such salesas may be made of the mort- 
gaged property. Robinson vs. Elliott, 22 Wall., 513; Or- 
ton vs. Orton, 7 Or., 478; s. c.,33 Am. Reps., 717; Col- 
lins vs. Myers, 16 Ohio St., 547; Peiser vs. Peticolas, 50 
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Texas, 638; s. c.,32 Am. Reps., 621; 10 Central Law 
Journal, 281 ; 1 Smith’s Lead. Cases, 52. 

Statutes such as ours, giving the mortgagor the right of 
possession of the mortgaged property and requiring regis- 
try in lieu of delivery of possession, do not affect the rule. 
Robinson vs. Elliott, 22 Wall., 513. 

If the mortgage is, for the reason just stated, void as to 
the merchandise or stock of goods, then the taint extends 
to the whole instrument and it is void in toto. The instru- 
ment is an entirety. Wait on Fraud. Con., §194 and 434; 
Russell vs. Wynn, 37 N. Y., 591; 6 Hill, 458; 6 Wend., 
415; 101 U. S.,111; 34 N. J. Eq., 187; 21 Wall., 441; 
10 Conn., 50; 14 Ala.,55; 4 Yerg., (Tenn.,) 541 ; 14Johns., 
458; 5 Penn. St., 452; 23 N. H., 385; Basnett vs. City of 
Jacksonville, 18 Fla., 664. 


Mr. Justice Raney delivered the opinion of the 
court : 


[. The first objection urged to the bill of complaint, in 
the appellee’s brief, is that his name is not stated in the 
introductory part of the bill, as a defendant, and that 
therefore, the bill is demurrable. Equity Rule 17 requires 
that the names and places of abode of all parties be stated 
in the introductory part of the bill. A failure to so state 
the name is a ground of special demurrer, and the objec- 
tion cannot be made under the general demurrer filed in 
this cause, nor urged in the appellate court in the absence 
of anything in the record, showing that it was insisted 
upon in the lower court. Keen vs. Jordan, 13 Fla., 327 ; 
Story’s Eq., Plead., §$527, 528; Thompson vs. Maxwell, 
16 Fla., 777. Praying for process against this party spe- 
cially by name in the prayer for process would not have 
cured the above defect had it beeen properly presented as a 
ground of demurrer. 
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II. In Jones on Mortgages, §1473, it is laid down that 
an allegation in the bill that a person made a defendant 
has, or claims to have, a lien on the premises, which, if it 
exists, is subsequent to the plaintiffs mortgage, sufficiently 
shows that he is a proper party ; and such allegation is not 
bad on demurrer as stating no cause of action against him. 
This is the rule adopted in New York, the rule formerly 
obtaining there, requiring astatement of the particular in- 
terests of subsequent and inferior claimants, and an ascer- 
tainment of the same before a decree of foreclosure could 
be rendered, having been abrogated. 4 Paige, 84; 9 Id., 
538. See, also, Bowen vs. Wood, 35 Ind., 268. 

In Martin vs. Noble, 29 Ind., 216, there was as to Martin 
simply a prayer that a tax deed to him be declared void 
and set aside. He demurred to the complaint for want of 
sufficient facts. The Supreme Court overruled the lower 
court and sustained the demurrer as there was no averment 
whatever against Martin, and no reason shown for making 
him a defendant, holding that while it is true that one 
may be made a defendant to answer as to interest in the 
property, it must, at least, be alleged against him that he 
either has or claims some interest. 

In Short vs. Nooner, 16 Kansas, 220, the allegation 
against Nooner was that he has or claims to have some in- 
terest or lien upon said premises, as described in the mort- 
gage deed, but that plaintiff is ignorant of the nature and 
extent thereof, and does not know whether Nooner has any 
subsisting lien upon the premises. It was held that the 
petition did not state facts to sustain any judgment against 
Nooner, and especially one barring all right, title and in- 
terest in the premises. The reason for this conclusion as to 
the complaint, is that “ it lacks an allegation showing that 
Nooner’s claim is junior or inferior to the mortgage lien of 
the plaintiff.” 
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The bill before us does not lack such an allegation, but 
expressly states that Boley’s interest, if he has any, has 
accrued since the property was mortgaged, and since the 
recording of the mortgage, and is subject to the lien of the 
mortgage. We think the bill shows that Boley is a proper 
party. 

III. The next objection to the bill is that “ the original 
mortgage, which is made a part of the bill, purports to be 
the joint act of both parties, and they are individually 
named in it as parties to execute it. They appear to have 
signed the copartnership name, which they had a right to 
do.” It is urged that both of the parties, instead of one, 
should have acknowledged the execution to entitle the in- 
strument to record under our statute ; and while it is admit- 
ted that it is competent for one partner to mortgage partner- 
ship property, it is contended that he should act in the name 
of and as agent for the firm, and further, that “ this mortgage 
shows that it was intended before it should take eftect that it 
should be the perfect and complete joint act of both part- 
ners, and ought not to be given effect in the condition we 
find it unless something is shown indicating a change of 
such intention * *.” It is also objected that the No- 
tary’s certificate of acknowledgment does not state that 
LaCoste, who made the acknowledgment, was in fact 
known to the notary as one of the persons named in the 
mortgage as a mortgagor. 

If it is meant that the mortgage purports upon its face 
that both partners were actually to participate in the phy- 
sical execution of it, we do not concur with counsel. 
There is nothing in the body of it so indicating. The 
commencement of the instrument is as follows: “ Know 
all men by these presents, that we, C. H. LaCoste and R. 
A. Terry, copartners, doing business in saw-milling, in the 
county of Escambia, and State of Florida, under the co- 
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partnership name of LaCoste & Terry, for and in consider- 
‘ation that the said copartnership firm is indebted to F. J. 
McCoy, (here follows a description of the debt and the 
promissory note evidencing the indebtedness,) do, hereby, 
bargain, sell and convey to the said F. J. McCoy, the fol- 
lowing described property, to-wit.” Then follows a de- 
scription of the property and the habendum, and then the 
defeasance. Immediately after these is the date and then 
the signature, “ LaCoste & Terry,” which is not preceded 
by the usual conclusion of “In testimony whereof,” Xe. 
It is witnessed thus: “ Witness, J. P. Jones, Wm. Fisher.” 
We see nothing in the introductory clause inconsistent 
with the idea that the firm name should be put by either 
of the partners, or inconsistent with an intention that the 
execution of the instrument should be made in any man- 
ner which would legally bind the tirm. Had it been in- 
tended that the mortgage should be executed by a third 
party as agent under a power of attorney from the firm, 
the identical introductory clause, and the entire instrument 
preceding the signature, would have been proper. It does 
not appear from the body of the instrument, otherwise 
than the handwriting of the signer would indicate, 
who actually signed the copartnership name. It is to be 
presumed from the signature that one partner did the phy- 
sical work of signing it. It is not denied, if it could be 
upon the state of the pleadings, that it is in law inde- 
pendent of the question of record, the binding act of the 
partnership, and it is expressly admitted that it is compe- 
tent for one partner to mortgage the partnership property. 
The bill nowhere alleges that both partners actually par- 
ticipated in the execution, but it declares in an ordinary 
manner upon the instrument as in legal effect the binding 
act of both members of the firm. The certificate of ac- 
knowledgment, which is as much a part of the Dill as is 
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any part of the mortgage, states that LaCoste,a member 
of the firm of LaCoste & Terry, acknowledged that he ex- 
ecuted it for the uses and purposes therein expressed. Con- 
sidering the whole bill, including the exhibits, which are 
expressly made a part of it, we see nothing indicating that 
both individual partners were to actually execute it, or 
that it was intended that before it should take effect it 
should be the perfect and complete joint act of both par- 
ties, by either both of them actually executing or ac- 
knowledging the execution thereof. 

There is nothing in the objection that the Notary’ 8 cer- 
tificate does not state that LaCoste was in fact known to the 
‘Notary as one of the persons named in the mortgage as 
mortgagor. It states that LaCoste is a member of the 
firm. The section of the statute requiring that the officer 
taking acknowledgments shall know or have satisfactory 
proof that the person making it is the individual described 
in, and who executed, the instrument, applies only to cases 
where the instruments covered by it have been executed or 
acknowledged out of this State. It is not pretended that 
this mortgage was either executed or acknowledged outside 
of Florida. 

It being admitted in argument that one partner may 
mortgage the property of the firm, and this mortgage ap- 
pearing to have been executed by one member, and being 
alleged to be in law the act of the firm or both parties, and 
the demurrer admitting that it is the legal act of the firm, 
the question arises whether a mortgage lawfully executed 
by one member of a firm, can, under our statute, be admit- 
ted to record upon ‘his acknowledgment. 

In Sanders vs. Pepoon, 4 Fla., 465, the instrument called 
a mortgage was executed by both partners. Mr. Justice 
Thompson, delivering the opinion, says: “ One of the par- 
ties only appeared before the Clerk of the Cireuit Court 
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and made the acknowledgment; it was not competent for 
him to acknowledge for the other grantor or bargainer, al- 
though the relation of partners in trade subsisted between 
them, and the instrument was, therefore, not only not 
proved so as to entitle it to record, or being recorded in- 
formally, to the character and eftect of a registered instru- 
ment.” Without questioning in the least the correctness 
of the position that where two partners actually join in the 
execution of an instrument of which a record is contempla- 
ted by our recording acts, each must acknowledge for him- 
self, and that one cannot for the other, we do not think 
there is any inconsistency between such position and the 


one that where an instrument covered by our recording: 


statutes is executed by one partner in the firm name as a 
partnership act, and is such as under the law of partnership 
it is competent for him to execute, he may also acknowl- 
edge it for record. Inthe former case one cannot, of course, 
acknowledge as having done for his partner that which his 
copartner did for himself,but in the latter case when acting 
as a partner he has himself done that which is as binding 
on all the partners as it would be had each acted, he 
can, we think, certainly acknowledge the act, and the fact 
that the law of his relation to the others makes the act 
binding upon them does not change the fact that he did 
the act, nor should it for any reason that we can see restrain 
his power under the statute to acknowledge that he did it. 
An attorney in fact who, under a proper power, conveys by 
deed land of his principal, could, in this State, without 
doubt, acknowledge for record the execution of such deed. 
A partner acts for himself and as agent for his associates, 
within the purview of his partnership, but in signing the 
partnership name he does not have to express an agency for 
the others. A statement of the names of himself and the 
others composing the firm, and that they are partners, de- 
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clares the relation, and the firm name is the ordinary signa- 

ture used to bind the firm, and is as sufficient in the case of 

a mortgage of personalty under our laws as in that of a 
promissory note or bill ot exchange. 

IV. The question whether this mortgage, legally re- 
corded, as it is, is void as to creditors or subsequent pur- 
chasers for value by reason of the provision in it implying 
a power in the mortgagors to sell the goods, wares and 
merchandise in the store house, and whether it is thereby 

; made void in toto, or only as to such goods, wares and mer- 
chandise, and the goods, wares and merchandise and feed 
that may be purchased to replenish the stock of goods, is 
one of great nicety and importance. We have not found 
or been referred to a case in which a mortgage has, for this 
reason, been held void on its face as between the parties, or 
f as toa third person whose claim was not based on a valu- 
able consideration. The pleadings do not disclose the real 
status of the appellee as to the property. This status he 
can show by answer. When this is done we think it will 
be full time to decide the law of such status, whatever it 
may be, particularly in view of the irreconcilable character 
of the different decisions of other courts upon some of the 
points involved, and the absence of any decision on them in 
this State. 

The decree of the Circuit Court is reversed, and the cause 
remanded for further proceedings not inconsistent with this 
opinion. | 

A petition for a rehearing was filed by the appellee, but | 
it was denied by the court. 
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ACKNOWLEDGMENT. See Record, 1, 2. 
ACQUIESCENCE. See Equity and Equitable Jurisdiction, 3. 


ADMINISTRATORS AND EXECUTORS. See County Court, 2, 3, 
4; Hvidence, 2; Husbund and Wife, 1; Pleading, Law, 1, 2; 
Promissory Note, 1. 





1. The term ‘‘goods’’ embraces bills, notes and choses in action 
wherein money is due, where that word is used in the statute re- 
lating to the granting of letters of administration in this State 
upon the estate of a person dying out of the State possessed of 

\ ‘* goods and chattels”’ in this State. Such evidences of debt are 
assets of estates. Epping, Bellas & Co., vs. Robinson, 36. 

2. An execution against an administrator should be suspended when 
it does not appear on its face whether it is to be satisfied out of 
the individual property of the defendant or out of the property 
of his intestate. Higgins vs. Driggs, Administrator, 108. 





3. E. F. A., executrix of J. S. A., made a note by which she prom- 
ised to pay to H. 8. H., or his order 31,097, on demand, with in- 
terest at ten per cent., and signed said note ‘“‘ E. F. A., execu- 
trix of the estate of J. S. A.’? Held, That this was the note of 
E. F. A.. and did not bind the estate of J. 8. A. Jd. 

4. E. F. A., executrix, having died, J. 8. D. was appointed admin- 
istrator de bonis non ot J. S. A., and was sued as such on the 

above note. No plea, answer or demurrer having been filed, the 

clerk in vacation on the proper rule day, on no other proof than 
said promissory note, entered judgment that plaintiff ‘‘have and 

recover to, of and from the defendant as administrator of J. 8S. A., 

deceased,’ the amount of said note and eosts. Here the judg- 

ment stopped without saying out of whose property it was to 
be satisfied. Plaintiff moved to amend the judgment ‘‘so as to 
have it read and appear of record as against the goods, &c., of 

J. S..A., deceased.’’ This motion was refused by the Circuit 


Judge : Held, That this ruling was correct, because on the proof 
52 
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before him, the clerk ought not to have entered any judgment, 
either against the defendant individually or as administrator of 
J.8.A., to be levied of the goods, &c., of the latter, and the 
court ought not to amend a judgment entered by the clerk when 
itappears from the record that the clerk ought not to have en- 
tered any judgment. The execution commanded the sheriff 
“that of the goods, &,, of J. S. D., as administrator of the es- 
tate of J. S. A., deceased, you cause to be made’’ the amount of 
said judgment and costs. The Circuit Judge, on motion, sus- 
pended this execution: Held, That this ruling was right because 
every execution against an administrator ought to be suspended 
unless it clearly shows on its face whether it is to be satisfied out 
of the individual property of defendant, or out of the property 
of his intestate in his hands to be administered. Jd. 


5. The testator directed by his will that his business should be car- 


ried on by his executors after his death in the same manner that 
he had conducted it. A creditor of the executors seeks to charge 
a special portion of said property with the payment of a debt 
created by the executors in carrying on the business: Héld, 
That only that part of testator’s property used by him in car- 
rying on said business was prima facie liable to the debts created 
by the executors in conducting said business, and that in the ab- 
sence of an allegation in the bill that the said property was so 
used and employed by the testator, we are bound to presnme 
that it was not a part of the fund used in carrying on said busi- 
ness and not liable to the debts created by the executors. Wil- 
son, Executriz, et al., vs. Fridenburg, 386. 


6. An order of a Circuit Court on petition presented by an executor 


for authority to mortgage assets of the estate to secure debts 
incurred by the executor, is void as to all persons interested in 
said estate who are not parties thereto, and is inoperative to 
authorize the executor to mortgage property when not author- 
ized by the will. Jd. 


7. When one makes a voluntary payment of a debt or charge he can- 


8. The statutes of Florida do not clothe a ‘‘ foreign executor ’ 


not be subrogated to the rights of the original creditor. Nor 
can a creditor of an executor be subrogated to the rights of 
such executor for reimbursement from the funds of the estate 
for expenditures incurred in the execution of his trust, when 
said executor has wasted the assets of the estate. Id. 


, 


with 
authority to defend a suit in her courts, nor can such authority 
be given by consent of parties that he shall become a party de- 
fendant to a suit pending and an order therein making such a 
party. Sloan vs. Sloan. 
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ALIMONY. 
1. Alimony is defined, in its legal sense, to be that proportion of the 
husband’s estate which is judicially allowed and allotted toa 
wife for her sustenance and livelihood during the period of their 
separation. Wherea prima facie cause of action, or defence in 
divorce, appears, upon proper application the court will ordina- 
rily grant such alimony and money for the expense of the suit, 
not as of strict right in the wife, but as of sound judicial discre- 

tion. Sanchez vs. Sanchez, 346. 

2. In proceedings taken by the wife in an action by the husband for 
alimony and suit money, the husband should have due notice of 
the time and place of such application to the court, and an op- 
portunity to oppose, and the record should show that such was 
the case. Id. 

3. The record affirmatively shows that while the proceedings for 
such order of allowance were taken before the Judge of the 
Fourth Circuit, who is alleged to have appointed a master, the 
cause being pending in the Fifth Circuit, it nowhere appears how, 
when, or by what means the Judge of the Fourth Circuit ob- 
tained jurisdiction. Nor does the name of such master appear 
in the record ; Held, That the record should affirmatively show 
that the jurisdiction of the Judge of the Fourth Circuit was ac- 
quired in compliance with Chapter 373, Laws 1851. Jd. 

4. An order for alimony and suit money made on the application of 
the wife, where it does not appear by the record that the hus- 
band was duly notified of the motion, and had an opportunity of 
opposing, will be set aside. Jd. 

5. All subsequent proceedings in such case, based upon such order 
so illegally made, as an order for an attachment as for contempt in 
not complying therewith, are void and of no effect, Id. 


AMENDMENT. See Judgment, 1. 


APPEALS AND APPELLATE PRACTICE. See Bill of Exceptions ; 
Criminal Law. 26, 42; Demurrer, 1. 

1. Where in an action on promises several pleas were interposed and 
demurred toand the demurrers sustained,and upon the trial ver- 
dict and judgment rendered against plaintiff, but there is no bill 
of exceptions showing the proofs or exceptions made at the trial, 
however erroneous the ruling upon the demurrers may have been, 
a new trial will not be granted, because it does not appear by the 
record that the plaintiff's evidence entitled him to a verdict, nor 
that defendant introduced any evidence under his faulty pleas. 
Pollack vs. Hutchinson, 128. 

2. However bad the defendant’s pleas may be, if it does not appear 

that he gave any evidence under them at the trial, a verdict 
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APPEALS AND APPELLATE PRACTICE—( Cuntinued.) 


INDEX. 





against plaintiff will not be set aside on account of the presence 
in the record of the bad pleas even though they were sustained 
on demurrer. Td. 

The ruling of the court suppressing a deposition cannot be exam- 
ined on appeal unless the deposition is brought up by bill of ex- 
ceptions so that this court can examine it. Jd. 


An appeal from a decree pro confesso absolute can be had under the 
practice in this State, and upon appeal, if the decree is not justi- 
fied by the bill, the decree should be reversed. Hurt, Hxecutriz, 
et al. vs. Stribling, 136. 


. Where appellant has neglected to assign errors, and there seems to 


be no error in the record, the judgment will be affirmed on mo- 
tion of appellee. Stowe vs. UM. F. & P. G. Co., 153. 

A jury having determined the question of veracity as between 
two equally competent witnesses who contradicted each other, 
the court, on appeal, will not interfere. Marwell vs. Agnew, 154. 


. A paper purporting to bé a writ of scire fucias adaudiendum er- 


rores, Which is not tested, and is otherwise informal, and which is 
not served by an authorized officer, is not a legalwrit. Knight et 
al. vs. Weiskoff, 157. 

A writ of scire facias ad audiendum errores, issuing from the Su- 
preme Court, or by the Clerk of a Circuit Court as a writ of the 
Supreme Court, should be tested in the name of the Chief-Justice 
of the Supreme Court. Such a writ cannot lawfully be tested in 
the name of the clerk issuing it. Jd 


Process of the Supreme Court, whether issued by its Clerk or the 

Clerk of a Circuit Court, must be served by the sheriff of the Su- 
preme Court or his legally authorized deputy. The sheriff of the 
county in which the Supreme Court is held is the sheriff of the 
Supreme Court, (section 4, p. 937, MceC’s Digest ; section 11, act 
of February 10, 1832,) is not in force. Jd. 
When a decision has been delivered in a cause in this court the 
decision becomes quoad hac the law of the case, and cannot ata 
subsequent term be reviewed. The subsequent appeal brings up 
only the proceedings of the Circuit Court after the mandate of 
this court. Wilson, Hxecutriz, et al., vs. Fridenburg, 386. 


Where the record does not show that costs as assessed include any 
item not properly chargeable to appellant, the assessment will 
not be disturbed on appeal. Broward vs. Roche, 465. 


After answering a petition for a writ of assistance, and a hearing on 

the merits, and an order granting the writ, the defendant therein 
cannot object for the first time in the appellate court to the form 
of the application for the writ. Kiel vs. West, 508. 
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APPEALS AND APPELLATE PRACTICE—( Continued.) 
18. A performance of the requirements of a peremptory writ of man- 
damus is not a bar to an appeal from the judgment awarding the 

writ. County Coms. of Polk County vs. Johnson & Co., 577. 
14. The act of December 12th, 1855, amended by section 2, chapter 
1009, act 1859, (providing an appeal from the Board of County 

‘ Commissioners) was abrogated by section 8, Article 6, of the 

; Constitution of 1868. County Come. of Polk County vs. Johnson & 
Co., 578. 

15. Where a defect of necessary parties, which existed prior to the de- 
cree appealed from, is discovered on appeal, the decree may be 
reversed, and the cause remanded with leave to make parties, and 
for further proceedings. Sloan vs. Sloan, 589. 


APPEARANCE. See Attachment, 3: Partition, 7. 
ASSIGNMENT. See New Trial, 5. 


1. A deed of assignment preferring certain creditors, and providing 
that the assignee after the payment of said creditors should 
‘¢ distribute and pay the remainder of said proceeds ratable and 
in equal proportion to my other creditors in satisfaction and re- 
lease of all my debts by me owing,’ is void as to creditors. 
Greeley, Assignee,,vs. Dizon & Bro., 413. ‘ 

2. A deed of assignment containing a clause for a pro rata payment 
of the remaining creditors, after certain other preferred credit- 
ors were paid, and providing for a return of any surplus there 
might be to the assignor, is void as to creditors. Jd. 

3. Where a deed of assignment distinctly directs that the proceeds 

of the property of the assignor shall be applied, first to the pay- 

ment of certain preferred creditors in full of their debts in the 
order in which they are named, and the assignee named in said 
deed is the first preferred creditor, and accepts the trust and en- 
ters upon the discharge of its duties, he is not entitled to com- 
pensation for the care and management of the assigned property 
if there is not a sufficient amount of the proceeds thereof to pay 
said preferred creditors in full. Greeley vs. Percival, 535. 
































4, Ina suit by a preferred creditor in a deed of assignment against 
the assignee, for a debt due him from the assignor, it is not er- 
ror to refuse to allow the assignee credit for the fees of an at- 
torney employed by him as assignee, when he offers no proof 
that the amount charged by said attorney was a fair and reasona- 
ble charge for the services performed, or that the services of said 
attorney were necessary for the protection of the trust property, 
and not caused by his own failure to perform the trusts in the 
assignment. Id. 
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ASSIGNMENT OF STOCK. See Counties,1, 2, 3; Railroads, 1. 
ASSESSMENT. See Zazes and Tar Titles, 2, 3, 4, 5, 6, 7, 8, 9, 10. 


ASSISTANCE, WRIT OF. See Partition, 4; Appeals and Appellate 
Practice, 12. 

1. A defendant cannot set up in answer to a petition for a writ of as- 
sistance, matter of defence to complainant’s bill, and as to 
which he has been concluded by adecree on the merits, or which 
he has unsuccessfully urged as ground for opening a decree pro 
confesso. Keil vs. West et al., 508. 

2. The mere commencement of an action of ejectment by a pur- 
chaser at a judicial sale is not of itself sufficient to bar the court 
decreeing such sale from putting him in possession of the prop- 
erty purchased, by a writ of assistance against a party to the 
decree. Jd. 


ASSUMPSIT. See Pleading, Law, 3. 


ATTACHMENT. See Pleading, Law, 8 ; Seal, 1. 

1. The bond required of plaintiffs on suing out an attachment, to be 
signed by two securities, if joint, and not joint and several, is 
good under the statute. Barrs é Downing vs. Gordon & Stamp, 
25. 

2. In framing an attachment bond signed by the plaintiffs and two 
others, conditioned that plaintiffs will pay all damages, &c., the 
two other signers are ‘‘securities,’?’ whether so named in the 
writing or not. Id. 


3. When a suit is commenced by filing a precipe for summons ad 
resp., and for a writ of attachment against property, the sum- 
mons being issued and served on a person nota defendant, and 
the attachment being served by levy on defendants’ property, a 
general appearance and obtaining time to plead by defendants is 
a waiver of regular service of process ; and a dissolution of the 
attachment does not abate the suit. Jd. 


4. In issuing an attachment under sections 13, 14 and 15 of chapter 
7, McClellan’s Digest, page 113, the court acquires special or 
extraordinary jurisdiction, derived from and exercisable only ac- 
cording to the statute, and has the power to take such judicial 
action only through the modes of procedure prescribed by the 
statute. West vs. Woodfolk, 189. 


5. The affidavit made by the plaintiff, upon which the writ of at- 
tachment was issued in this case, was entitled, ‘‘ State of Flor- 
ida, Jackson county,’’ and the jurat was signed, ‘‘ Frank Phil- 
ips, Clerk.’’ The affidavit of parties proving the removal of 
the defendant’s property from the State, is entitled ‘“ First Ju- 
dicial Cireuit of Florida, Circuit Court of Jackson 
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ATTACHMENT—( Continued.) 
county,’’ and the jurat signed ‘‘ Frank Philips, Clerk Circuit 
Court.’’ On the same day that these affidavits were made, and 
filed in the office of the Clerk of the Circuit Court, a bond, not 
entitled, was filed, signed by securities as required by law, but 
with no endorsement of approval thereon by any one, and there- 
' upon a writ of attachment was issued out of the Circuit Court 
; of Jackson county, properly directed, and signed by ‘‘ Frank 
Philips, Clerk Circuit Court.’’ The court below dissolved the 
proceedings on motion, for the reason ‘‘that neither the affida- 
vit nor the bond in attachment shows in what court the pro- 
ceeding is :’ Held, That such judgment of the court was erro- 
neous. Id, 

6. The clerk is not required by the statute to endorse upon the bond 
in attachment cases his approval thereof in writing. The fact 
of the issue of the writ by the clerk is evidence of such ap- 
proval. Id. 

7. It is not necessary that the affidavit or attachment bond, upon 
the filing of which the writ issues, should be entitled in the 
cause ; if they are in the form prescribed by the statute they 
are valid, although they do not state in what court the pro- 
ceedings are had. The writ of attachment determines that ques- 
tion. Jd. 


ATTORNEYS’ FEES. See Assignment, 4; Mortgage, 1. 
BASTARDY. See Criminal Law, 14, 15. 


BILL OF EXCEPTIONS. See Appeals and Appellate Practice, 1, 3; 
Criminal Law, 40, 41. 


1. Where a case has been tried at a term of the Circuit Court, and 
an order has been entered upon the minutes of the term, allow- 
ing time after the term for making up and signing a bill of ex- 
ceptions, and the Judge of such Circuit, who tried the case, be- 
comes unable from sickness to settle and sign the bill in vaca- 
tion, a Judge of another Circuit has power under section 4, of 
chapter 373. Laws of Florida, (sec. 27, p. 337, MeC’s. Digest, ) to 
settle and sign it in vacation within the time limited by the or- 
der. Bowden et al. vs. Wilson, Hxecutria, et al., 165. 


2. Where there has been no entry of such an order in the minutes of 
the term, as provided by Rule 97, of the Circuit Court Rules, the 
bill of exceptions will be struck from the transcript of the record 
filed inthe Supreme Court on appeal. Jd. 


3. Where there is a verdict and motion for a new trial, and a denial 
of the motion, and subsequently, at the same term, there is a va- 
cation of the order refusing a new trial, and a continuance of the 

motion, and a supersedeas granted, and at the succeeding term 
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BILL OF EXCEPTIONS—( Continued.) 
of the court the motion for a new trial is refused and final judg- 
»ment entered on the verdict, the latter term is ‘‘ the term of the 
court at which the verdict is rendered or trial had,’’ within the 
meaning of Rule 97 of Circuit Court Rules, prescribing the term 
when a bill of exceptions shall he made up and signed or a spe- 
cial order for further time allowed. Such also would be the law 
had such judgment been in fact entered at the former term. 
Greeley vs. Percival et al., 428. 

4. Where there is an order made in term allowing further time for 
making up and signing a bill of exceptions, and the bill bears 
date as signed within the time allowed, and there is a mere reci- 
tal in the record that the bill was signed after the expiration of 
the time ‘“‘nune pro tunc,”’ it will be assumed, even if any effect 
is to be given to the recital, that the bill was presented to the 
Circuit Judge within the time allowed, and such bill will be 
treated by the Supreme Court as properly before it. Jd. 

5. Where there is simply an order made in term allowing time for 
perfecting a bill of exceptions, and such bill shows upon its face 
that it was not presented to the Judge during the term of the 
court at which the order was made, nor till after the expiration 
of the time allowed by the order, it will not be considered on a 
writ of error. Bush vs. The State, 569. 


6. When during the term of a court the Judge presiding has, under 
rule 97, granted further time for making up and signing a bill of 
exceptions, he is not empowered by the act of the Legislature of 
February 20th, 1879, chap. 3121, to grant in vaca!ion another or- 
der further extending the time. Myrick vs. Merritt, 799. 


BILL OF EXCHANGE. See Payment, 1; Practice, Law, 4. 

BOND. See Attachment, 1, 12; Counties, 2 ; Delivery, 1; Guardian, 1; 
Seal, 1. 

CATTLE. See Railroads, 2, 4, 5, 6, 7, 8, 9, 10, 11. 

CERTIFICATE OF DEPOSIT. See Promissory Note, 2. 


CHARGE OF JUDGE TO JURY. See Criminal Law, 10, 11, 12, 13, 
23, 30, 32, 38, 39. 

1. The Circuit Judge charged the jury as follows: ‘‘If you believe 
from the evidence that it was apparent to the car driver that the 
plaintiff when he entered the car was ina crippled condition, 
having to use a cane or crutches to aid him in moving about, 
then it was the duty of the driver to use a greater degree of 
care than ina common case of an apparently well and sound pas- 
senger :’’ Held, To be error, there being no testimony showing 
that it was so apparent. Jack. St. Ry. Co. vs. Chappell, 175. 
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CHARGE OF JUDGE TO JURY—( Continued.) 
2. An instruction which assumes facts alleged therein to have been 
proven is erroneous, and is properly refused. LZ. & NV. R. R. Co. 
vs. Yniestra, 700. 
CLERK OF CIRCUIT COURT. See Criminal Lau, 36. 


COMMISSION TO TAKE TESTIMONY. See Criminal Law, 1, 2. 
COMPENSATION. See Assignment, 3. 


CONSIDERATION. See Pleading, Law, 6. 

1. A ‘‘consideration of some kind is absolutely necessary to the form- 
ing of a good contract.’’ To constitute a legal consideration the 
acts to be mutually done must be of benefit and advantage to 
the promissor, or of detriment or inconvenience to the promisee. 
Jones vs. McCallum, 392. 

2. When an agreement is made between A. and B., by which B. 
agrees to pay to A. a sum certain for one year’s services to be 
rendered by A. to B., and furtheragrees that in the event of A.’s 
death before the fulfillment of the contract to pay saidsum with- 
out abatement to A.’s wife, said agreement, so far as it contem- 
plates a payment by B., if no services whatever are performed by 
A., is a nudum pactum and void. Td. 

3. When B. agrees to pay A., or in the event of the death of A. be- 
fore the fulfillment of the contract to the wife of A., a certain 
sum of money for one year’s services, a part performance of the 
services by A. before his death is a sufficient consideration to en- 
able the wife of A. to recover the entiresum promised by B. It is 
an agreement to pay a fixed amount whether the services are per- 
formed in whole or in part. Jd. 

CONSTITUTIONAL LAW. See Appeals and Appellate Practice, 14; 
Municipal Corporations, 1, 2, 3, 4, 5, 6; Railroads, 11. 

1. Where a part of an act is unconsitutional the other portions of 
the act will not be affected by it if they are capable of being ex- 
ecuted without it in accordance with the purpose of the Legisla- 

ture. Hx Parte Wells, 289. 
CONTRACT. See Consideration. 
CONTRIBUTORY NEGLIGENCE. See Negligence, 3, 4, 5, 6. 

CORPORATION. Counties ; Municipal Corporations ; Judgment, 5. 







































1. A., stockholder of an incorporated company, or joint stock associ- 
ation, agrees with B., an employe of said company, to allow B. 
for services ‘‘ twelve and fifty one-hundreth dollars a week, to be 
drawn from the funds of the company.’’ By such an agree- 
ment A. does not become prima facie liable to pay said sum to 

B. Robinson vs. Hemstreet, 342. 
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COSTS. See Appeals and Appellate Practice, 11; New Trial, 4. 


COUNSEL, IMPROPER REMARKS BY. See Criminal Law, 5, 1, 
8, 37, 38. 


COUNTIES. 


1. Prior to 1858 Columbia county, then embracing the territory of 
Suwannee county, had issued bonds for $100,000 in payment for 
1,000 shares of stock in the F., A. & G. C. R. R. Co. In that 
year an act was passed creating Suwannee county, and it was 
provided that the Commissioners of Columbia should set apart 
and transfer to Suwannee so many shares of the railroad stock 
held by her as would constitute a fair division between them, to 
be determined by the relative amount of taxable property ; and 
on making the transfer the Commissioners of Suwannee should 
execute bonds payable to the Comfnissioners of Columbia for 
the par value of the stock and deliver the bonds to the Judge of 
Probate of Columbia in payment for the stock transferred. 
Commissioners of Columbia in February, 1861, executed and de- 
livered to the Commissioners of Suwannee an assignment, recit- 
ing that they ‘“‘do hereby set apart and transfer to the county of 
Suwannee 253 shares of stock in the F., A. & G. C. R. R. Co., 
being the relative proportion of the 1,000 shares now held by said 
county of Columbia to which said county of Suwannee is entitled ; 
and we hereby authorize the county of Suwannee to receive in 
her name certificates of said shares.’’ Thereupon the Commis- 
sioners of Suwannee county duly ‘‘ Ordered, that we accept the 
transfer of said stock and that we issue our bonds for the above 
amount of $25,300 to the Board of County Commissioners of Co- 
lumbia county.”” The bonds were issued: Held, that the above 
assignment transferred a proprietary interest to the extent of 
253 shares of the stock then held by Columbia county, and gave 
to Suwannee county the right and power to have the transfer 
made on the stock books of the railroad company whenever she 
desired to have it done, which right the courts would enforce. 
State ex rel. vs. County Commissioners of Suwannee county, 1. 

2. The fact that the County Commissioners of Columbia county 
voted upon the whole 1,000 shares after the assignment, because 
the stock stood in its name on the railroad company’s books, did 
not affect the proprietary rights of Suwannee county in the 253 
shares. By the assignment Columbia county parted with its 
right of property and Suwannee county gained it. Jd. 

3. The acceptance of the assignment by Suwannee County Com- 
misioners, the assignment being valid, and the issuing of the 
bonds, fixed the liability of the county of Suwannee. Jd. 








COUNTY COURT. See Pleading, Law, 1, 2. 
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1. The County Court has general and exclusive jurisdiction, by the 


statute, to grant letters of administration upon the estates of 
deceased persons. The order granting letters is the exercise of 
jurisdiction, involving the adjudication of jurisdictional facts. 
The judgment cannot be attacked collaterally by proof aliunde 
the record to disprove the jurisdictional facts already adjudicated 
by the County Court. Zpping, Bellas & Oo. vs. Robinson, 36. 


2. But the County Court is not a court of general jurisdiction in the 


course of the common law, and the rnle of presumptions, as to 
jurisdiction not appearing of record, is not applicable to this 
court. Its jurisdiction should appear by its records, and when 
its records and proceedings do not disclose jurisdiction in a par- 
ticular case, they may be attacked in any collateral proceeding 
by showing the absence of jurisdiction. Jd, 


3. Yet there are two exceptions to the rule that the order and judg- 


ment of the County Court cannot be impeached collaterally by 
proof outside the record, to-wit: the fact that the supposed in- 
testate is not dead, and the fact that letters have alresdy been 
lawfully granted in the State and not revoked. In such cases 
jurisdiction is impossible. Jd. 


4, The provisions of the statute that foreign administrators may 


bring suits in this State, and that special letters of administra- 
tion may be obtained by one specially authorized by foreign rep- 
resentatives, for the collection of debts due the deceased, are not 
exclusive of the power to grant letters generally within the State 
in cases provided by law. Id. 


CRIMINAL LAW— 
1. Section 1, Chapter 3125, Laws 1879, gives to the court no discre- 


tion in the matter of issuing a commission to take testimony. If 
the proof on the part of the accused meets the requirements of 
the statute, it is ‘‘made the duty of the Judge to order that a 
commission be issued.’’ Newton vs. The State, 53. 


2. In order to avoid the necessity of the issuing of a commission to 


examine a witness, under such circumstances, it is not sufficient 
for the prosecutor to admit that if the witness was present or 
examined on interrogatories he would testify to the material 
facts stated in the affidavit on which the motion is founded. The 
admission must be of the absolute truth of the facts so stated, 
or the accused will be entitled to his commission, or continu- 
ance. Id. 


3. Before the commencement of the trial, counsel for the accused 





moved the court for an order that all articles in the possession 
of the State, intended to be used in evidence, be placed in the 
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CRIMINAL LAW—( Continued.) 


hands of the clerk or other officer of the court for their inspec- 
tion. The State Attorney filed a statement by which it appears 
that all such articles had been seen and examined by counsel for 
defence and the experts in their behalf, and that they were fully 
acquaintod with such articles—and further agreeing that such 
articles should be submitted to counsel for defence before they 
were so offered in evidence. No denial of this statement was 
made by the defence. Held, That in overruling the motion there 
was no error. Jd. 

The examination of the accused in a criminal case, taken before a 
coroner and jury, where such witness was not at the time under 
arrest, or charged with the crime, and where he was instructed 
by the coroner that he need not answer any question that would 
criminate him in any way, is proper evidence to go to the jury, 
when such witness himself is subsequently indicted and on trial 
for the offence. Jd. 

. The general rule in such cases is that what a party voluntarily says 
in relation to the offence is admissible in evidence against him, 
whether on oath or not. An affidavit made by him to procure a 
continuance of the cause, or fora commission to examine wit- 
nesses, is not excepted from this rule. Jd. 

. When counsel, upon the trial of a cause before a jury, abusing his 
privilege to the manifost prejudice of the other party, makes 
statements with regard to evidence being adduced not pertinent 
and therefore not within his privilege, it becomes the duty of 
the Judge to stop him at once. Andif he fails to do so, and 
the impropriety is great, it is ground for a new trial. Jd. 

. When improper and illegal evidence has been introduced and per- 
mitted to go to the jury under exception, and not withdrawn by 
the counsel offering it, or the jury have not been instructed by 
the court to disregard it entirely for every purpose, and the Aps 
pellate Court can see that it may have had a prejudicial influence 
upon the minds of the jury in making up their verdict, this is 
ground for a new trial. Jd. 

. Remarks of counsel in the argument of the case, outside of the evi- 
dence and the reasonable bounds of argument, having no rela- 
tion to the guilt or innocence of the accused and intended to ex- 
cite the passions and influence the minds of the jury against the 
accused, should be prohibited or stopped by the court in the ex- 
ercise of a sound discretion, and when they are indulged in by 
counsel, and not prohibited or stopped, it is good ground for a 
new trial. Jd. 


. It is improper for counsel to add, by his own statement, a fact 
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CRIMINAL LAW—( Continued.) 


without the authority of an oath or evidence to the testimony as 
submitted to the jury. A statement of a fact by counsel not au- 
thorized or proven by the evidence, should not be allowed to go 
to the jury. Jd. 


. It is proper for the court to charge the jury as to the distinctions 
made between direct and circumstantial evidence, especially in a 
case where such proof is in a great measure circumstantial. Id. 


. It is error for the court to charge—‘‘If a homicide or killing is 
proven, and no ground of defence set up or proven as to the rea- 
son or cause, or motive, the law presumes that it was premedi- 
tated, unless proven to be accidental or unintentional.’’ Pre- 
meditation is a question of fact for the jury, to be determined 
from the whole evidence. Jd. 


. The charge of the court plainly explained to the jury the distinc- 
tions made by law in the different degrees of murder, to wit : the 
first, second and third degrees. Although perhaps unnecessary 
under the proofs, yet held to be no such error as would author- 
ize a new trial, as it was in no manner prejudicial to the interests 
of the accused, and could not influence the jury against him in 
their findings. Id. 

8. The statute of this State (Laws 1872, Chap. 1877), provides that a 
majority of the jury, in the trial of a capital offence, may recom- 
mend to mercy. If the court charge the jury on this question, it 
should be in the language of the statute. The court is not called 
upon to charge upon it. Counsel may read the act to the jury, 
and the Judge may give it to the jury if it is desired by coun- 
sel. Id. 


. The opinions of medical men are admitted as to the cause of dis- 
ease, or of death, or the conseqence of wounds, and as to the sane 
or insane state of a person’s mind, as collected from circumstan- 
ces, and as to various other subjects of professional skill, thongh 
the witness founds them not on his own personal observation, 
but on the case itself as proven by other witnesses on the trial. 
Id. 

. The laws of this State (McC’s. Digest, 126,) clearly point out the 
manner of proceeding in cases of bastardy. These laws must be 
strictly complied with in order to charge the father of an illegiti- 
mate child. C. 7. vs. The State, 171. 

. The complaint must show that the mother is a single woman, and 
it must appear by the record that process was duly issued ou her 
complaint ; that the alleged father was arrested by a proper offi- 
cer; that upon his appearance in court the female making the 
complaint was examined on oath in his presence touching the 
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charge against him, and that in the Circuit Court an issue was 
made ‘‘by the plea or traverse of the accused or by the order of 
the court.” Id. 

17. In an indictment under chapter 3463, Laws 1883, it is not necessary 
to charge that the entry was ‘‘burglariously,”’ nor is it necessary 
ta allege the ownership of the building in any particular individ- 
ual. The crime is a statutory one. Tilly vs. The State, 242. 

. Offences prescribed and defined by a statute must be charged in 
the language of the statute, or in language equivalent thereto. 
Ta. 

. An indictment endorsed on back in printing, with words, ‘‘A true 
bill,’’ which endorsement is signed by the foreman of the grand 
jury, as such foreman, isa compliance with the statute in that re- 
spect. Id. 

. A new trial will not be granted because of the admission of imma- 
terial or illegal evidence to prove a fact which is fully established 
by other and legal evidence in the cause, it being clear that the 
verdict was not influenced by such illegal evidence. Jd. 

. The exclusive possession of the stolen property by the prisoner 
soon after the theft is sufficient, when standing alone, to put him 
upon explanation, and if he fail to make explanation, then to 
warrant the jury in finding him guilty of the larceny. Jd. 

. On the trial of a defendant on an indictment found under chapter 
3463, Laws 1883, for breaking and entering a building, to wit: 
A meat honse, with intent to steal and carry away property of 
less than the value of twenty dollars, in order to convict there 
must be some evidence to connect the defendant with the break- 
ing and entering. Washington vs. The State, 328. 

. Acourt is not bound, upon request of counsel, to instruct the 
jury upon any question which is not properly before them by 
reason of the evidence in the cause. Jd. 

. Where there is no evidence to support the finding of the jury, the 
judgment will be set aside and new trial ordered. Jd. 

25. In civil suits, generally, presumptive evidence as distinguished 
from direct evidence of marriage is prima facie sufficient, as 
when a man and woman cohabit together, and speak of each 
other as husband and wife, and of the circumstances of their 
marriage, and the like, but in suits where criminal conversation, 
adultery, polygamy, &c., constitute the essence or foundation of 
the action, a more rigid rule is required. In such case presump- 
tions do not apply, and in order to convict the defendant the 
marriage must be proven. Green vs. The State, 403. 
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26. The State moved for a continuance of the trial upon an indict- 
ment for murder, supporting the motion by a written statement 
of the State Attorney of what the absent witness would testify 
if present. The prisoner objected to the continuance on the 
ground that the witness had never been before the grand jury, 
and that the indictment was found without his testimony. The 
Circuit Judge ruled that the continuance should be granted un- 
less the prisoner should waive the presence of the witness and 
agree that if present he would testify to the facts set out in the 
statement. The prisoner excepted to the ruling, but thereupon 
agreed in writing to waive the presence of the witness, and to 
admit that the witness would, if present, testify to the facts 
stated. The bill of exceptions purports to give all the testi- 
mony used on the trial before the jury which was afterwards im- 
panelled, but neither it nor the record shows that such state- 
ment or agreement, or the testimony of the witness, was used on 
such trial: Held, There is nothing to show that the ruling had 
any effect upon the verdict, and it will not be reviewed in the 
Supreme Court on a motion for a new trial. George Andrews vs. 
The State, 598. 


27. A venireman stated on his voir dire that he had formed an opin- 
ion as to the guilt or innocence of the accused, who was charged 
with murder, and that it was not formed from hearing or con- 


versing with the witnesses in the case; that if he went into the 
jury box he would give a verdict according to the evidence ; 
‘*that it would take a reasonable amount of evidence—that it 
would take conclusive evidence to change his mind.’”’ The Cir- 
cuit Judge ruled that he was a competent juror; Held, To be 
error and that he was not competent. Jd. 

28. A venireman stated on his voir dire that his opinion was formed from 
rumor ; that he had never conversed with the witnesses, and his 
opinion would yield readily to evidence, but he would rather not 
have heard what he had if he was to go in the jury box. The 
Circuit Judge ruled he was a competent juror: Held, Not to be 
error. Jd. 


29. Whether, where a venireman is erroneously ruled to be compe- 
tent as a juror, notwithstanding his opinions are of such charac- 
ter as in law disqualify him to sit on the jury, and he is after- 
wards challenged peremptorily by the prisoner, and the record 
does not show that his peremptory challenges were exhausted 
before a full jury was sworn, it is a material error for which a 
new trial will be granted? Quere? Id. 


80. Where a part of a charge to the jury is excepted to, the whole 
charge should be considered, and if the charge considered as a 
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whole is free from the objection urged, the exception should be 
overruled. Id. 

. The Circuit Judge charged the jury that manslaughter in the se- 
cond and fourth degrees only was to be considered by them, ‘‘for 
the reason that under the admission of the prisoner that he did 
the killing with design to protect himself, the others are put out 
of consideration.”” Held, To be error, as no such admission ap- 
pears in the record. Jd. 

. It is error to instruct the jury that the statement of the prisoner 
of his defence under the statute is to be received with caution 
because of the position he occupies. The statute gives the right 
to make this statement unqualified by such comment or caution 
from the Judge. Jd. 


. The doctrine of reasonable doubt does not apply to proof of 
venue. If the evidence raises a violent presumption that the of- 
fence was committed in the county alleged, or it may be reason- 
ably inferred from the evidence, it is sufficient. Jd. 

. Where there is no doubt that the prisoner began the encounter 
resulting in death, previous threats made by the deceased of se- 
rious bodily harm to, or against the life of, the prisoner are not 
admissible in evidence, though they have been communicated to 
the prisoner, there being no evidence of any demonstration upon 
the part of the deceased made at the time of the killing and ap- 
parently indicating an immediate intention of executing the 
threats. Bond vs. The State, 738. 


. Evidence of the reputation of the deceased as a violent, quarrelsome 
and dangerous man in the community where he lives, is not ad- 
missible when the prisoner is the assailant and the killing takes 
place under circumstances that can afford him no reasonable 
ground to believe himself in danger of serious bodily harm. Jd. 


. The statement of the prisoner is evidence for the consideration of 
the jury alone, and to be allowed such weight and sueh only as 
they see fit to give it. Id, 

. The duty imposed by statute upon the Clerk of the Cireuit Court 
to draw from the box the names of persons to serve as grand 
jurors at a term of the court may be performed by a deputy. 
Willingham vs. The State, 761. 

When separate paragraphs or parts thereof of a charge toa jury are 
excepted to, the whole charge should be considered, and if, con- 
sidered as a whole, thecharge is free from the defects alleged, 
the exception should be overruled. Id. 


The Judge charged the jury upen the subject of intoxication and 
insanity. There was no testimony as to the prisoner being a 
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drunkard, or that he had been drinking, or was at the time of 
the killing under the influence of liquor, or as to any insanity or 
mental aberration or delusion, and nothing calculated to raise a 
reasonable doubt as to his being sober, and free from such men- 
tal affliction ; Held, That the refusal of a new trial should not 
be reversed even if there was error in the charge, the verdict 
being clearly sustained by the evidence and nothing appearing 
calculated to mislead the jury or to operate injuriously to the 
prisoner in view of the facts of the case. Id. 

40. Objection to the argument of counselas being beyond the evidence 
or otherwise improper should be made at the time of such abuse 
of the right or privilege of argument, and action of the court 
overruling the objection, and the fact that exception was taken 
to such ruling should appear, with the objection, in the bill of 
exceptions, in order to obtain a review of the ruling by the appel- 
late court. Id. 


. Where an objection to remarks of counsel as violating the right or 
privilege of argument, or other objection of a similar character, 
is made in the trial of a cause before a jury, and no ruling of the 
court thereon is shown by the bill of exceptions, the objection 
will be held to have been waived. Likewise, if an adverse rul- 
ing is shown, but no exception thereto. Jd. 


. No exception to the omission of the Clerk of the Circuit Court to 
put the usual file mark on an indictment which has been pleaded 
to, and of which thé record shows due presentation by a grand 
jury in open court, can be raised primarily in the appellate court. 
Such omission is of no practical consequence to the prisoner 
under such circumstances. Jd. 

. Upon an indictment for living in an open state of adultery, on a cer- 
tain day and on divers other days and times since said date to the day 
of the finding of the indictment, evidence of acts anterior to such 
time are admissible in evidence as tending to illustrate or explain 
similar acts within the period alleged-in the indictment, or to 
corroborate testimony of such latter acts, bnt not to convict of a 
substantive offence committed anterior to such period. Brevalde 
vs. The State, 789. 

. Where there has been a conviction upon such an indictment, and 
there is no evidence of a living in an open state of adultery within 
the limited period, but there is proof of such a living about a 
year prior to the first day of such period, a new trial should be 
granted, the introduction of such evidence having been properly 
excepted to. Id. 


26 
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CUSTOM— 

1. The existence or non-existence of a custom is a question of fact for 
ajury. Its validity or invalidity is a question of law for a court, 
Sullivan vs. Jernigan, 264. 

2. Custom cannot prevail against a legal right. Id. 


DAMAGES. See Hguity and Equitable Jurisdiction, 4, 5; Libel, 3, 
8, 12. 


DECREE. See Equity and Equitable Jurisdiction, 8 ; Partition, 3 ; Plead- 
ing, Equity, 3. 

1. A decree pronounced and entered in a suit for foreclosure of mort- 
gage is not a lien on any real estate of the defendant other than that 
embraced in the mortgage, notwithstanding the language of the 
decree is that the complainant ‘‘recover of the defendant” a 
specific sum of money. Scott, Sheriff, vs. Russ and Guyton, 260. 

2. A decree obtained subsequently at chambers for the balance due 
the mortgagor after the application of the proceeds of sale to his 
mortgage debt, under Equity Rule 89, isa lien on the lands of the 
defendant the same as a judgment at law, when the said decree 
is filed and entered in the minutes of the court or the chancery 
order book. Jd. 


DECREE PRO CONFESSO. See Appeals and Appellate Practice, 4 ; 
Practice, Equity, 4. 
DEED. See Zovidence, 1. 

1. Where a deed describes the land conveyed by well defined metes 
and bounds, and states the number of acres contained therein, 
the more certain description by boundaries must govern the con- 
struction of the call ; and both grantor and grantee, in the ab- 
sence of fraud, take the risk as to the quantity of the land. 
Jackson et al. vs. Magbee et al., 622. 


DELIVERY. 
1. Delivery, by the maker of a bond payable to the holder, is pre- 
sumed from the fact of possession. State, exrel., vs. Commission- 
ers of Suwannee County, 1. 


DEMURRER. See Pleading, Hquity, 13. 


1. Under chapter 3430, Laws of Florida, approved March 5, 1883, 
pleading over in bar, after démurrer to the declaration has been 
overruled, is not a waiver of the demurrer, but the judgment or 
ruling on the demurrer may be reviewed on appeal or writ of error, 
and no exception need be taken or noted in the lower court te 
secure such right of review. Jones, Varnum & Co. vs. Town- 
send’s Adm’z., 431. 


DEPUTY. See Criminal Law, 37. 





So 





~—o 

















~— 











INDEX. 


DEVISE. See Will, 1, 2, 8, 4, 5, 6. 
DISTRESS FOR RENT. 

1. Ina proceeding under the statute requiring an affidavit as an ini- 
tiatory step, and dispensing with written pleadings, the affidavit 
stands in lieu of and performs the functions of a declaration. 
Smoot & Hartshorn, Beecutors, vs. Strauss, 611. 

2. The act of March 11, 1879, chap. 3131, does not change the com- 
mon law in so far as making an express contract for a fixed rent 
indispensable to the right to distrain for rent due. Id. 

DIVORCE. See Alimony, 1, 2, 3, 4, 5. 

1. The term ‘‘extreme cruelty ’’ in the statute, (McClellan’s Digest, 
sec. 7, p. 473,) is tobe interpreted to mean the cruelty which was 
ground for divorce a mensa et thoro in England. Donald vs. 
Donald, 571. 

2. In arriving at a conclusion, as to what cruelty may be properly 
termed ‘‘ extreme,’’ the court should consider: (a) The mental 
and physical condition ofthe person upon whom the violence is 
inflicted. (¢.) Whether or not the act of violence was a single 
and exceptional act, and the provocation under which it was 
committed. (c.) Whether the circumstances under which it 
was committed would induce the belief that its repetition was 
very improbable. Id. 


8. ‘* Extreme cruelty ’’ sufficient to authorize a court to grant a di- 
vorce does not necessarily mean a bodily injury alone, but in- 
cludes such conduct on the part of the husband as would cause 
to the wife continuous and intense mental suffering and danger 
to her health. Id. 


4. Divorce for cruelty is not granted as a punishment for past acts of 
violence, but on the ground of danger to the wife if the cohab? 
tation continues. Id. 


5. Facts not amounting to actual cruelty may be properly stated in 
a bill for divorce as laying a foundation for subsequent cruelty, 
and to show the true relations between the parties and the like- 
lihood of the repetition of the violence. Jd, 


6. Placing his hand on his wife’s shoulder and requesting her to 
leave the room is not an act of extreme cruelty by the hus- 
band, Jd. 

DOWER. 

1. When a testator makes a will making provision therein for his 
widow and the widow does not signify her dissent thereto in the 
Circuit or County Court of the county wherein she resides at 
any time within one year after the probate of such will, she forfeits 
all right to dower in the testator’s estate. Wilson, Hxecutria, et 
al., vs. Fridenburg, 386. 


836 INDEX. 


DRAFT. See Pleading, Law, 9,10; Practice, Law, 4. 
EJECTMENT. See Evidence, 1; Tazes and Tax Titles, 1. 


1. Ejectment will lie in favor of one tenant in common against her 
cotenants who are guilty of such a violation of the former’s 
rights as constitutes an ouster. Kearnes et. al. vs. Hill et al., 
185. 


EQUITY AND EQUITABLE JURISDICTION. See Pleading, Equi- 
ty, Practice, Equity, Assistance, Writ of, 2; Mortgage, 1. 


1. A bill by a creditor filed for the purpose of subjecting lands to 
levy and sale on execution, it being alleged that the debtor had 
a good legal title by deed and by adverse possession, but that the 
title deed had been lost and the record thereof destroyed by fire, 
against a grantee of the heirs of a former owner, who claims ti- 
tle, shows no ground of equity jurisdiction, as the whole matter 
is cognizable in a court of law. Coogler vs Mayo, Administra- 
tor, 126. 

2. Without some supervening equity a court of chancery has no ju- 
risdiction to try a mere question of legal title. Id. 


3. Where with the full knowledge and in the presence of the owner 
of land a chartered railroad company wrongfully or without law- 
ful right enters upon and takes possession, destroying the fences 
and superstructures thereon, and builds a line of railroad and 
runs its cars over it, the owner making no objection other than 
that the amount of damages offered by the company is not satis- 
factory, and the owner of the land lies by for over nine months 
without attempting to prevent the taking possession and occupa- 
tion by the company, a court of equity will not enjoin the com- 
pany from continuing to run its cars over the road. The con- 
duct of the owner amounts to an acquiescence in the construe- 
tion of the road over his land, and the public have acquired 
rights upon such acquiescence which will not be interfered with 
by a court of equity by injunction. P. & A. R. R. Co. vs. 
Jackson, 146. 


4. Yet the owner has not lost his title to the land and may maintain 
an appropriate action at law to recover his damages. Id. 


5. Such injury being of a permanent nature, the damages recover- 
able at law may include the whole injury or loss, and there can 
be no danger of further litigation to recover such damages ; 
therefore, there is no ground of equity jurisdiction to prevent 
or avoid multiplicity of suits : a judgment for the whole injury 
would be a bar to action for subsequent injuries arising from the 
same source, Jd. 
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6. Where persons to whom lands have descended under the statute 


of descents, sell and convey the land to another, and the latter 
person takes without notice of any agreement to convey pre- 
viously made by such heirs with a third person, the second per- 
son holds the land discharged of such agreement, and a bill by 
the third person asking that the second person be enjoined from 
selling the land, and alleging neither notice to him of such 
agreement, nor fraud on his part, is demurrable. Kearnes et al. 
vs. Hill et al., 185. 


7. The fact that a creditor holds a mortgage on particular property 


of the debtor as security for his claim does not exclude the cred- 
itor or his assignee from the terms or protection of the Statute 
of Frauds, or from equitable relief against fraudulent disposi- 
tions of other property, held or paid for by the debtor, made 
for the purpose of avoiding the payment of such creditor. Rob- 
inson et. al. vs. Springfield Co., 203. ‘ 


8. Where a decree of foreclosure and sale is alleged to be fraudulent, 


and to have been made for the purpose of defrauding, hindering 
and delaying creditors of the defendants therein, and it is alleged 
that no money was ever loaned as pretended by the papers, 
which are the basis of such decree, the Chancellor who rendered 
such decree may, upon a bill filed by the assignee of one of such 
creditors for the purpose of subjecting the property covered by 
the decree of foreclosure to the payment of his debt, and to set 
aside such decree as,made to hinder and delay creditors, such as- 
signee not being a party to such decree, enjoin the plaintiff in 
such decree of foreclosure, her agents and attorneys, from en- 
forcing said decree. In such case the court acts upon the parties 
and not upon itseif. Id. 


9, Where land in this State is conveyed by the vendor toa wife at the 


instance of her husband, who has paid the purchase money, and 
is held upon a secret trust for him, it cannot be sold under an 
execution against the husband, whether such execution be issued 
upon a judgment at law or upon a decree in equity rendered for 
the balance remaining unpaid after a sale of the mortgaged 
property in a foreclosure suit. Such land is an equitable asset, 
not liable to sale under such an extcution. Jd. 


10. Where a creditor seeks the aid of a court of equity against the 





real estate of his debtor, the title to which has been in such 
debtor, and is alleged to have been conveyed by him in fraud of 
his creditors, it is sufficient for the creditor to show a judgment 
at law, or, as equivalent thereto, a decree in equity for a balance 
remaining after a foreclosure sale of mortgaged property, creat- 
ing a lien on such real estate ; if, however, the title to such real 
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estate has never been in the debtor, but is held by another ona 
secret trust for him, or is an equitable asset not liable to be sold 
under an execution at law, there must be an execution sued out 
and pursued to every available extent and returned unsatis- 
fied. Jd. 


11. A bill may be filed to remove from real estate liable to sale under 
execution at law fraudulent incumbrances or conveyances as 
soon as judgment is obtained without proceeding to obtain satis- 
faction out of other property. Jd. 


12. To entitle a party to relief on a bill in equity filed by him to en- 
join a sale of property claimed by him, which, if the sale oc- 
curred, would be a cloud on his title, he must show title in him- 
self. If he fails todo so he cannot be injured by such sale. 
Benner et al. vs. Kendall et al., 584. 


18. When the cloud proposed to be removed by the will would not, if 
an action of ejectment was brought upon it against the true 
owner, be sufficient to cause said owner to be put to proof of 
its inefficiency, and was not apparently a good title, no cloud ex- 
ists and the interference of a court of equity cannot be invoked. 
Ta. 


14. The reformation of written instruments, when by mistake they 
express more or less than the parties intended, is a well estab- 
lished branch of equity jurisdiction. Jackson et al. vs. Mag- 
bee et al., 622. 2 


15. If the proof is not full and satisfactory, and the mistake plain, 
equity will not interfere ; for the writing should be deemed the 
sole expositor of the intent of the parties, until the contrary is 
established beyond reasonable controversy. Jd. 


ERROR, WRIT OF. See Appeals and Appellate Practice, 7, 8, 9. 


EVIDENCE. See Criminal Law, 3, 4, 6, 7, 10, 14, 20, 22, 25, 33, 34, 
35, 36, 43, 44; Lidel, 8, 11, 12; Will, 7. 

1. In the trial of an ejectment suit for lot one (1), block one (1), ac- 
cording to the map or plat of the town of Brooklyn, a paper pur- 
porting to be a receipt for taxes, which does not on its face iden- 
tify the land described im the declazation with the land described 
in said paper on which the taxes had been paid, should be re- 
jected if objected to unless the party offering said paper offers by 
other evidence to connect the land in controversy with the land 
described in said paper. The same principle applies to a deed, 
the calls of which do not, from the language used therein, ap- 
pear tocover the landincontroversy. Fla. Savinge Bank, &c., vs. 
Smith, et al., 258. 
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2. In a suit in equity against the representative of a deceased person 
the complainant therein is not a competent witness in said suit 
to testify as to any transaction or communication occurring be- 
tween himself and said deceased person. Ley and Zetrouer, Ad- 
ministrators, vs. Edwards, 388. 


. It is competent to ask a witness if he had not heard of the com- 
mission of a crime of which another was accused in his presence 
as explanatory of the understanding of witness of the accusation. 
Tidwell vs. Witherspoon, 359. 


. In such a case to ask a witness ‘‘if it was not a matter of general 
notoriety ’’ that such a crime had been committed, is error. Id. 


. When the special fact in controversy is whether the words of a 
third person, not under oath, were spoken or written, and not 
whether they were true, testimony as to whether they were 
spoken or written is not to be excluded as hearsay ; so, also, where 
language or statements, whether written or spoken, are the natu- 
ral or inseparable concomitants of the principal facts in contro- 
versy. Jones, Varnum & Co. vs. Townsend’s Adm’z., 431. 

. Under the statute permitting a party to a civil action to testify in 
his own behalf, it is competent for him, where the question is 
whether or not he did a certain act with a fraudulent intent, to 
testify as to his intention, and to state whether or not he, at the 
time of acting, considered that he had the right to do the act. 
Such testimony, however, is not conclusive upon the jury. Ger- 
mania Fire Insurance Co. vs. Stone, 555. 

. A paper neither written nor signed by the party against whom it 
is sought to be used in evidence, and whose contents have not 
been acknowledged by him to be a correct statement of what it 
purports to set forth, is not admissible as per se evidence of its 
contents as against such party. Jd. 


EXCEPTION. See Bill of Haceptions ; Criminal Law, 40, 41, 42; De- 
murrer, 1. 
EXECUTION. See Administrators and Executors, 2, 4; Hquity and 
Equitable Jurisdiction, 9, 10; Judgment, 4; Pleading, Equity, 
11; Practice, Hquity, 1, 2, 3. 

1. An execution against an administrator should be suspended when 
it does not appear on its face whether it is to be satisfied out of 
the individual property of the defendant or out of the property 
of his intestate. Higgins vs. Driggs, Administrator, 103. 


EXECUTOR. See Administrators and Hzecutors. 
EXEMPTION. See Homestead. 
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EXPERT. See Criminal Law, 14. 

FRAUD. See Assignment, 1, 2; Equity and Equitable Jurisdiction, 7, 
11; Replevin, 1. 

FRAUDULENT INTENT. See Zovidence, 6; New Trial, 6. 

GRAND JURY. See Criminal Law, 37; Jurors, 1. 


GUARDIAN. 

1. The bond which the law authorizes the Judge to require as an 
‘‘additional’’ bond in case of sale of the real estate of a minor 
by his guardian is not primary in its character. It is subsidiary 
and auxiliary and no suit can be maintained upon it until the 
penalty of the original bondis exhausted. Hart, Hxrecutriz, et al. 
vs. Stribling, 136. 


HEARSAY. See Zvidence, 5. 


HOMESTEAD. 
1. ‘‘ Exemption laws are to be liberally construed in favor of their 
beneficent purposes.”” McDougall et al. vs. Meginniss et al., 362. 
2. The Constitution of this State, section 1, Article 9, exempts a 
homestead to the extent of one hundred and sixty acres of land 
outside an incorporated city or town to the head of a family resid- 
ing in this State, with the improvements on the real estate, with- 


out regard to the use that may be made of that portion of the 
tract not covered by the residence and enclosures. Jd. 
3. A testator has no power to dispose of his homestead by will, 
whether he is indebted or not indebted at the time of his death. 
If he is not indebted, his heirs at law are entitled to the home- 
stead by the operation of the laws of descent. If he is indebted 
they are entitled to it, by the same law, freed from the debts 
_ of the testator by force of the constitutional provisions of home- 
stead exemption. Wilson, Executrix, et al., vs. Fridenburg, 386. 


HUSBAND AND WIFE. See Alimony; Divorce; Dower ; Equity 
and Equitable Jurisdiction, 9. 


1. Anagreement by which a husband and wife undertake to convey 
lands owned by the latter as her separate property under the 
Constitution or statute of Florida, and as to which she has not 
made her acknowledgment on a separate examination, is void 
as to the wife, and equity will not specifically enforce it against 
her, although the party seeking relief has paid the consideration, 
and is in possession. That this rule would be altered by the fact 
that she had made such an acknowledgment—neither admitted 
nor passed upon. (Goss vs. Furman, 406. 


INDICTMENT. See Criminal Law, 17, 18, 19, 43. 
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INJUNCTION. See Hguity and Equitable Jurisdiction, 3, 8. 
INSURANCE. 

1. Where a policy of insurance taken upon a building provides that 
‘if the assured be not the owner of the land on which said 
building stands by title in fee simple, and this fact is not ex- 
pressed in the written portion of the policy,’’ it shall be “ void,’’ 
and upon a trial it appears that the fact of his not being such 
owner does not appear in the policy, and it is shown that the as- 
sured was, at most, the owner in fee of only an undivided in- 
terest in the land, and there is no evidence that the assurer has 
waived, or is estopped from insisting upon such provision as a 
defence, the verdict should be for the assurer. Under such cir- 
cumstances a verdict for the assured should be set aside and a new 
trial granted. Scottish, d&c., Insurance Co. vs. Petty, 399. 


JUDGMENT. See Administrators and Executors, 4; County Court, 
1, 3; Lien, 1; Practice, Law, 1, 2. 

1. A judgment entered by the clerk in vacation ought not to be 
amended when it appears from the record that no judgment 
ought to have been entered. Higgins vs. Driggs, Admr., 108. 

2. Where in a suit against two partners as joint debtors a final 
judgment is taken by plaintiff against one of them after default, 
and upon an issue joined by plea in bar by the other a verdict is 
had against plaintiff, the plaintiff cannot have a new trial as 


against the defendant who has pleaded, because in such case he 
can have but one judgment in one suit. Pollak vs Hutchinson, 
128. 


3. A judgment of a referee does not stand confirmed and become 
the judgment of the Court in which the cause was pending at 
the time of the reference until the lapse of ten days from the 
service of notice by said referee of the fact of the filing of his 
findings and judgment upon the respective parties to said judg- 
ment. Robinson vs. Hemstreet, 342. 

4 Where a judgment of a Justice’s Court is against the ‘‘ Florida 
Central Railroad” and ‘real estate belonging to the ‘‘ Florida 
Central Railroad Company” is sold under an execution issued on 
said judgment, such sale is invalid to divest title of the ‘‘ Flor- 
ida Central Railroad Company ’”’ in the absence of proof show- 
ing that the last named Company was the real defendant meant 
in said judgment. L’ Engle vs. F. 0. & W. R. R. Co., 353. 

5. The rule, that a party sued by a wrong name failing to plead mis- 
nomer, is concluded by said judgment, and in all subsequent 
litigation may be connected with the judgment by proper aver- 
ments and proof, applies also to corporations sued by a wrong 
name. Id. 
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JUDGMENT—( Continued.) 

6. A judgment for defendant in an action for malicious prosecution 
is a bar to a subsequent suit against him for slander for the same 
accusation as the one upon which he was arrested, and for which 
he brought his action for malicious prosecution, though said 
slanderous words were uttered on a different occasion, provided 
they were uttered before suit for malicious prosecution was com- 
menced. Tidwell vs. Witherspoon, 359. 


JURISDICTION. See Alimony, 3; Attachment, 4; County Court, 1, 
2, 3, 4. 
JURORS. See Criminal Law, 27, 28, 29, 37. 


1. When at the assembling of a Circuit Court no grand jurors shall 
have been summoned in the manner provided by law, it is not 
error for the Judge presiding to order the Clerk to issue a spe- 
cial venire commanding the Sheriff to summon the number of 
qualified jurors so ordered from the bystanders, or the body of 
the county at large. Newton vs. The State, 53. 


LACHES. See Pleading, Equity, 3. 
LANDLORD AND TENANT. See Distress for Rent. . 
LIBEL. 
1. Under section 3324, of the Revised Statutes of the United States, 


the failure to efface and obliterate the internal revenue stamps 
on a cask at the time of emptying the same of distilled spirits 
is a felony, punishable by fine and imprisonment. Intent to 
transport the empty cask with the stamp on it, or to procure it 
to be transported, is not an element of the above offence. Jones, 
Varnum & Co. vs. Townsend’s Adm’x., 481. 


2. To publish in a newspaper of a person who is a candidate for an 
elective municipal office that he is ‘‘a retail liquor dealer, and 
we are informed is under indictment for not canceling the stamps 
on empty liquor casks, the contents of which he had sold,” 
such person not being under indictment for the above or any 
such crime, is a libel, and is actionable per se, and is not privi- 
leged. Id. 


8. A declaration, in the usual form, setting out the publication, and 
the above provision of the United States Statutes, and alleging 
that the defendant meant by such publication that the plaintiff 
was under indictment for the commission of the above felony, is 
good in law, although it alleges no special damage to the plain- 
tiff. Id. 

4. In a plea of justification to an action for libel great certainty of 
averment is requisite. It must be as broad as, and justify the 
substance of, the specific charge or publication, its character and 
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LIBEL—( Continued.) 
imputations. If it does not aver that the words are true in the 
sense imputed to them by proper inuendso, it is bad. Jd. 

5. Good motives are essential to a justification or exoneration of pub- 
lishing libelous matter which is true, under the Constitution of 
Florida. Jd. 

6. The language of a publication alleged to be libelous should becon- 
strued as the common mind would naturally understand it. Jd. 

7. The publication of matter otherwise libelous or actionable is not 
relieved of its libelous or actionable character by the statement 
that it is made on information. Jd. 

8. The plea of ‘‘ not gutlty,’’ in an action for libel, the charge being 
actionable per se, admits that it is false in fact. Where under 
such plea the publication is proved or admitted, and the alleged 
libel is.actionable, malice cannot be so overcome by proof as to 
establish a defence, and defeat the plaintiff of his verdict ; yet to 
repel the presumption of or prove a less degree of malice, and 
thus mitigate damages, defendant may show that at the time the 
publication was made he had good reason to believe and did be- 
lieve the charge to be true. Facts and circumstances showing 
that the defendant had reasonable grounds to believe the charge 
to be true may be introduced to repel malice and in mitigation 
of damages, though they tend to establish the truth of the al- 
leged libel, or to create suspicion thereof, if they are not such as 
amount to proof of the truthfulness of the charge. Evidence so 
offered in mitigation is to be treated as involving a conclusive 
admission that the charge is not true infact. Id. 

9. Newspapers have no privilege that will excuse them in printing 
libels of which any other publication would not be excused. The 
liberty of the press means that no previous license to publish shall 
be required, but not that the publisher of a newspaper shall be 
any less responsible than another person would be for publishing 
otherwise the same libelous matter. Id. 

10. The publication concerning a candidate for an elective office in a 
municipality, by a newspaper admitted to have at the time a 
large circulation beyond the limits of the municipality, of arti- 
cles stating that he is under indictment for a felony, when such 
is not the fact, is not privileged. Jd. 

11. The defendant in a libel suit should not permitted to testify 
whether or not he exercised any care in ascertaining the truthful- 
ness of the charge ; this is for the decision of the jury. Id. 

12. The result of the election at which the plaintiff is a candidate is 
not proper evidence for the defendant in the absence of allega- 

tion of special damage. Jd. 
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LICENSE. 

1. An alteration of a petition to the County Commissioners for li- 
cense to sell liquors, wines and beer under chap. 3416, acts of 1883, 
by erasing therefrom the name of the person whom the regis- 
tered voters understood at the time of the signing to be the per- 
son to whom such license was to be granted, and the inserting 
therein the name of another person for whom the registered vot- 
ers had not asked such a privilege, isa sufficient reason to justify 
the County Commissioners in refusing to grant a permit to such 
other person to obtain license. County Commissioners of Polk 
County vs. Johnson & Co., 578. 

2. The personal fitness of the party seeking a license for the special 
privilege of selling liquors, as well as the sale of liquors in the 
election district, is an essential consideration in the mind of the 
voter at the time of signing said petition. Id. 

3. Section 2 of said act does not require the publication of the affi- 
davit to the petition mentioned therein: said act only requires 
the publication of ‘‘the petition and the names and marks 
thereto attached.”’ Jd. 


4. The absconding of one of two joint petitioners for license to sell 
liquors, after the issuance of an alternative writ of mandamus 
to the Board of County Commissioners which had refused to 
said petitioners a permit to obtain license, is not a good reason 
why the peremptory writ should not issue. Jd. 


LIEN. See Decree, 1, 2; Taxes and Tax Titles, 2. 


1. When a plaintiff in a judgment against B. makes a verbal agree- 
ment with C. that said judgment shall be a lien on land then 
sold by B. to C., such agreement neither adds to nor detracts 
from the legal force of the judgment, and when such judgment 
is subsequently decided by the court in which it was entered to 
be of no legal or binding force, because it had been paid “by C. 
and its lien discharged thereby, such verbal agreement is not ef- 
fective as a lien on the land sold by B. toC. Ley and Zetrouer, 
Adm’rs., vs. Edwards, 333. 


LIMITATIONS, STATUTE OF. 

1. The limitation of an action for “‘ any article charged in a store ac- 
count’’ is four years. It applies as well to wholesale as to retail 
store accounts, and covers the cases of all store keepers selling 
goods, and keeping accounts against purchasers and relying 
upon their books of account as evidence, and is not controlled 
by the mere locality of the store, and use to be made of the 
goods purchased. Salomon vs. The Pioneer Co-operative Co., 374. 
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MALICIOUS PROSECUTION. See Judgment, 6. 


MANDAMUS. See Municipal Corporations, 9. 

1. Where distinct defences are set up in a return to an alternative 
writ of mandamus one or more may be demurred to and issue 
taken on the another. State, ex rel., vs. Co. Coms. Suwannee 
ie & 

2. Issues of fact in mandamus are tried by the court and not by 
a jury. Jd. 

8. ‘“‘A return to an alternative writ of mandamus should state the facts 
relied on with such precision and certainty that the court may be 
fully advised of all the particulars necessary to enable it to pass 
judgment upon the sufficiency of the return.’’ County Come. 
of Polk county vs. Johnson & Co., 374. 


MARRIAGE, PROOF OF. See Criminal Law, 25. 

MARRIED WOMAN. See Husband and Wife; Will, 8, 4, 5, 6. 
MINOR. See Pleading, Equity, 10. 

MISNOMER. See Judgment, 4, 5. 

MISTAKE. See Equity and Equitable Jurisdiction, 14, 15. 


















MORTGAGE. See Administrators and EHzxecutors, 6; Decree, 1, 2; 
Equity and Equitable Jurisdiction, 7; Pleading, Hquity, 3. 

1. A mortgage contained the following covenant: ‘It is also agreed 
that the grantors shall pay all expenses of collecting said debt, 
including attorney’s fees, and that said money shall be secured 
by this mortgage.’’ The mortgagees brought suit in a court of 
law and recovered the debt secured by the mortgage and the 
judgmeng was paid, but defendant refused to pay any attorney’s 
fees paif vut by plaintiff in prosecuting the suit. Plaintiffs then 
filed a bill to foreclose the mortgage to reimburse themselves for 

‘the amount paid their attorneys in collecting the debt. Held, 
That the bill is well brought for a reasonable amount, to be de- 
termined hy the Chancellor, upon proper proofs. L’ Engle & 
Hartridge, Adms., vs. L’ Hngle, 131. 

2. A mortgage duly recorded is not void as between the parties to it, 
or as toa third person whose claim is not based on a valuable 
consideration, from the fact that it permits the mortgagor to sell 
personal property covered by it without accounting to the mort- 
gagee for the proceeds. McCoy vs. Boley, 803. 

MUNICIPAL CORPORATIONS. See Counties; Constitutional Law, 1 ; 
Statutory Construction, 1; Taxes and Tax Titles, 8, 9, 


1. ‘*An act to dissolve municipal corporations under circumstances 
therein stated and to provide provisional governments for the 
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MUNICIPAL CORPORATIONS—( Continued.) 


same,”’ approved January 28, 1885, (as amended by the act ap- 
proved February 12th, 1885,) and providing in its first section 
that ‘“‘ whenever any city or town, incorporated under the gen- 
eral municipal corporation act, approved February 4th, 1869, is 
indebted to the amount of $200,000, and has defaulted, and stil] 
defaults in the payment of its interest account, the charter of 
such city or town shall be, and is hereby declared to be, repealed 
and the incorporation thereof dissolved,’’ is nota special law 
within the prohibition of sections 17 and 18, of Article 4, of the 
Constitution, but is a general law for the establishment of a uni- 
form system of municipal governments within the meaning of 
section 21 of the same article, such act itself creating a new class 
of municipal corporations and imposing like duties, and bestow- 
ing like powers on each municipality of the class. Hx Parte 
Wells, 280. 

2. The fact that there may be at the time of the approval of a statute 
only one municipality of a class does not of itself render the stat- 
ute creating this class special and unconstitutional. Jd. 


3. The above statute applies as well to municipalities which may here- 
after have such indebtedness and default in paying its interest 
account as to those which, at its approval, had such indebtedness 
and have since been in default. Jd. 


4. The second section of the act making it the duty of the Governor 
to ascertain and declare by proclamation to what corporations 
the first section applies does not confer judicial or legislative 
powers on the Governor within the prohibition of the article of 
the Constitution dividing the government into legislative, exec- 
utive and judicial departments, and providing that no person 
properly belonging to one shall exercise any function properly ap- 
pertaining to the others. /d. 

5. A provision making it a felony for an officer of a preceding ‘ouni- 
cipality to refuse todeliver public property to an officer of the suc- 
ceeding government, and punishing the offence by fine and im- 
prisonment, is matter properly connected with the dissolution of 
the former and institution of a suceceeding municipality, and the 
title of the act being ‘‘ an act to dissolve municipal corporations 
under certain circumstances and provide provisional governments 
for the same,”’ is sufficient to cover such criminal provision under 
section 14, of Article 4, of the Constitution. Jd. 

6. Where the Legislature provides for the government of a class of 
municipalities Commissioners to be appointed by the Governor, 
and that the Commissioners shali elect one of their number as 
President, and that such President shall be vested with all the 
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MUNICIPAL CORPORATIONS—( Continued.) 


powers and charged with all the duties belonging to a Mayer un- 
der the general municipal incorporation act, and such general 
municipal incorporation act is, with special exceptions, made ap- 
plicable to the new class of municipalities, such President can ex- 
ercise the judicial powers of the Mayor under such latter act, and 
such legislation does not violate section 16, of Article 6, of the 
Constitution, providing tliat ‘the Legislature may establish courts 
for municipal purposes only in incorporated towns and cities,’’ 
and that “all laws for the government of municipal courts shall 
be general in their provisions and equally applicable to the mu- 
nicipal courts df all incorporated cities and towns :’”’ nor does it 
violate section 18, of the same article, providing that ‘‘no other 
courts than herein specified shall be organized in this State.” 
Ia. 

7. The County Commissioners of a county in which is situated an in- 
corporated city or town have no authority under section 2, chap- 
ter 3026, Acts 1877, to enlarge the boundaries of said city or town 
in the absence of a petition from the corporate authorities re- 
questing an enlargementofthe same. City of Pensacola vs. L. & N. 
R. R. Co., 492. 

8. Two-thirds of a City Council may, under section 15, chapter 37, 
McClellan’s Digest, expel the Mayor for disorderly behavior or 


malconduct in office. State, ex rel. Donnelly, vs. Teasdale et al., 
652. 


9. The action of a City Council, under section 15, of chapter 37, Mc- 
Clellan’s Digest, expelling an officer of the city, is not reviewa- 
ble by appeal or writ of error, but only by mandamus ; and in 
a proceeding by mandamus for such purpose the court will 
consider the whole proceeding of the council, including the 
testimony adduced before it, and if the testimony entirely fails to 
support the charges, will restore the officer. Id. 


NAVIGATION. See Negligence, 2. 


NEGLIGENCE. See Charge of Judge to Jury, 1; Railroads, 4, 5, 6 7, 
8, 12, 13. 


1. Negligence is the failure to observe for the protection of another’s 
interests such care, precaution and vigilance as the circumstan- 
ces justly demand, and the want of which causes him injury. 
Negligence cannot be presumed, but must be affirmatively 
proven ; and when the testimony fails to show that the defend- 
ant, in an action of damages for injury caused by it, was negli- 
gent; and that its negligence caused the injury, a new trial will 
be granted. Jack. Street. Ry. Co. vs. Chappell, 175. 
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NEGLIGENCE—( Continued.) 


2. The ordinary skill and caution exercised by the timber raftsmen 
on the Escambia river is a proper standard of comparison to as- 
certain whether a particular raft was navigated down said river 
with the necessary degree of skill and caution. Sullivan vs. Jer- 
nigan, 264. 

3. Negligence on the part of a plaintiff which contributes to the in- 
jury of which he complains, is a matter of defence which the de- 
fendant must set up and maintain by proof, unless the plaintiff's 
own evidence in support of his cause of action shows that a 
presumption of contributory negligence is plainly inferable from 
said evidence, in which case the burden of proof is shifted, and 
it becomes the duty of the plaintiff to remove such presumption. 
L. & N. R. R. Co. vs. Yniestra, 700. 


4. Notwithstanding the fact that a person may be guilty of a negli- 
gent act from which injury results to another, yet if the per- 
son injured could by exercising ordinary prudence have pre- 
vented said injury, or by his own act he contributed to said 
injury, he cannot recover damages resulting therefrom. Jd. 

5. The injury must be solely caused by the negligence of the defend- 
ant. It is not enough that it should be essentially so caused. Jd. 


6. Ordinarily the question of contributory negligence is a question 
of fact fora jury under instructions from the court, but when 
there is no contradiction in the evidence, and the facts are undis- 
puted, and the conclusion and inference to be drawn from it is 
indisputable, involving only a common instinct of mankind— 
self-preservation—it becomes a question of law. Jd. 


NEWSPAPER. See Libel, 2, 9, 10. 


NEW TRIAL. See Appeals and Appellate Practice, 2; Criminal Law, 
7, 8, 23, 44. 

1. There being testimony on the part of the plaintiffs sufficient to 
support a verdict, it will not be set aside onthe ground that 
some of the testimony was contradicted unless it is apparent 
that the verdict of the jury was controlled by considerations 
other than a due regard to the evidence. Netso & Bohlen vs. 
Foss & Schneider, 145. 


2. A verdict of a jury or finding of a referee is not against the evi- 
dence when there is sufficient legal evidence to support it, al- 
though there be conflicting testimony on material points. Brow- 
ard vs. Roach, 465. 

3. A verdict of a jury or finding of a referee will not be set aside as 

against the weight of evidence unless its preponderance is such 

that the verdict or finding must have been produced by consid- 

erations other than a due respect to the evidence. I. 
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NEW TRIAL—( Continued.) 


4. An error in assessing costs is not a ground for a new trial. Jd. 


5. When a paper purporting to be an assignment by a failing debtor 
for the benefit of his creditors is admitted in evidence in a cause 
on trial between A. & B., and no objection is made toit by either 
party as being effectual for the purposes mentioned therein, and 
said paper in another suit between C. and D. on a subsequent day 
of the same term of the court, in which the suit between A. and 
B. was determined, was held by the court to be void on its face, 
such judgment of the court that said paper was of no legal effect 
is not a good ground for granting a new trial to B. in the suit be- 
tween him and A. Greeley vs. Percival, 535. 

6. Where the question of fraudulent intent is one of fact, it is pecu- 
liarly the province of a jury to decide it; and a verdict will be 
disturbed, by an appellate court, as contrary to the evidence, 
with great hesitation, after a motion for a new trial has been 
overruled at nisi prius, there being testimony to sustain the ver- 
dict. Germania Fire Insurance Co. vs. Stone, 555. 

7. A motion by plaintiff for a new trial will be refused, notwithstand- 
ing error in admitting illegal evidence in behalf of the defendant, 
or error by the court favoring defendant in charging the jury 
when plaintiff's evidence fails entirely to sustain the allegation 
in the affidavit. Such errors are not an injury to the plaintiff. 
Smoot and Hartshorn, Executors, vs. Strauss, 611. 


NEXT FRIEND. See Pleading, Equity, 10. 
NOTE. See Promissory Note. 


PARTIES. See Pleading, Equity, 1, 2, 9, 10, 14: Taxes and Tax 
Titles, 6. 


PARTITION. 

1. Ina bill for partition the allegation that the cotenants are seised 
in common of the lands is a sufficient allegation of the complain- 
ant’s possession. Kiel vs. West et al., 508. 

2. The possession of one tenant in common is prima facie the posses- 
sion of all the cotenants. The seising necessary to maintain a 
bill for partition of land discussed. Id. 

8. Where a bill for partition states that the complainant and her sis- 
ters, who are defendants, are each seised in fee of an undivided 
third interest in the lands, under a deed from a common grantor, 
and that no one else is interested in the property except that 
their mother, a defendant, ‘‘ claims to have some interest therein 
and to be in possession of the premises,’”’ and that she ‘‘ refuses 


54 
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PARTITION—( Continued.) 


to set forth her interest or join in partition,’ and it prays that 
the shares belouging to any of the parties may be ascertained 
and settled, and partition be made: Held, (a.) The bill suffi- 
ciently states the quantity or proportionate share held or claimed 
by the several owners or others interested, and such other mat- 
ters as may be necessary to enable the court to adjudicate upon 
the rights and interests of the parties, as required by the stat- 
ute. (b.) A decree for partition, made after a default against 
the mother, and a report of the master, and adjudding that each 
of the sisters is cntitled to a third part in fee simple, and that a 
partition be made and appointing commissioners to make it and 
assign each of them her share, adjudicates the rights of all the 
parties, and that the mother had no interest in the premises, and 
it is supported by the bill. Jd. 


4, Such decree having been followed by a decree of sale after a report 
justifying the latter, the purchaser thereat, to whom a convey- 
ance has been made, is entitled to a writ of assistance to put him 
in possession against such mother. Jd. 


5. Upon reference to a master in a partition suit, after a decree pro 
confesso, it is sufficient if he traces the title to a common source. 
Ia. 

6. A subpoena issued upon a bill for partition of lands should state 
that the bill is filed for partition, but need not contain a descrip- 
tion of the premises. Id. 

7. Aftera voluntary appearance by a defendant to a bill for partition 
he can take no advantage of any defect in the subpoena, or in the 
service or return thereof. Id. 


8.4Where, in a suit for partition of lands, a defendant is not a resi- 
dent of the circuit in which the suit is instituted, or where he is 
unknown, or where his place of residence is unknown, and an 
order to appear and plead is made, and it or notice thereof is 
published, such order or notice must contain a description of the 
premises sought to be partitioned. Jd, 


9. All questions arising upon or as to equitable titles should be dis- 
posed of in a partition suit by the court of equity in which the 
bill is filed. Jd. 


10. A bare denial of a complainant’s legal title ina partition suit was 
never an obstacle to the court of equity proceeding with the 
cause, nor sufficient to necessitate such court to wait till the title 
should be settled at law; but it was necessary for a defendant 
claiming title in himself, or disputing that of the complainant, to 
set out in his answer his own title or show wherein the complain- 
ant’s was defective, so that if it appeared from the showing 
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PARTITION—( Continued.) 
4 that there was no valid legal objection to complainant’s title the 
court of equity could proceed with the partition. The same rule 
will obtain under the partition statute of Florida in a case where 
a court of equity cannot settle the legal title. Id. 


PARTNERS. See Pleading, Law, 7, 8; Record, 1. 
PAYMENT. See Pleading, Law, 9. 


1. When it is expressly agreed between a debtor and creditor that a 

-a negotiable promissory note or bill of exchange given by the 

former to the latter should operate as a payment and satisfaction 

of an existing claim, the creditor cannot maintain an action on such 
“4 claim, but will be confined to his remedy on such note or bill. 
The intention of the parties as to whether the bill or note was 

so given and received is a controlling element in the issue, and is 

a question of fact for the jury. May ‘& Sloan vs. Gamble, 14 

Fla., 495, approved. Salomon vs. Pioneer Co-operative Co., 374. 


PLEADING. 


I. Equity. See Assistance, writ of,1; Equity and Hquitable Juris- 
diction, 6; Partition, 1, 2, 3. 

1. The assignor of a chose in action is not a necessary party to a bill 
in equity filed by the assignee thereof to recover the amount due 
thereon, if the assignment is absolute and the assignor retains 
no interest in the thing assigned. Robinson et al vs. The Spring- 
field Co., 203. 

2. The plaintiffs in a decree rendered against the mortgagors for a 
balance of the mortgage debt remaining unpaid after a fore- 
closure sale of property covered by the mortgage, and who have 
assigned such decree absolutely and retain no interest therein, 
are not necessary parties to a bill filed by the assignee of such 
decree for the purpose of subjecting to the payment thereof 
other property, the title to which it is alleged was placed in others, 
by or at. the instance of a defendant in said decree, prior to the 
rendition of such decree, to defraud the assignors out of the 
payment of the debt. Td. 


3. The bill filed by such assignee to reach property alleged to have 
been disposed of in fraud of creditors, shows that C. L. R. and 
J. D. M., executed to W. M. and E. 8. B., two promissory notes, 
in ordinary form, and a mortgage to secure the same, and signed 
the notes and mortgage ‘‘C. L. R., Trustee,’’ and “J. D. M., 
Trustee,’’ and the mortgage in stating the parties to it styles 
them .‘‘ Trustees for H. D., J. D. M. and C. L. R.,’’ and after a 
decree of foreclosure and a sale of the mortgaged property the 
master reported the balance remaining due on the mortgage debt, 
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PLEADING—( Continued.) 


and a decree was entered in such foreclosure suit, that W. M. B. 
and E. 8. B. “‘do have and recover of and from the defendants, 
C. L. R. and J. D. M., Trustees, the saidsum * * * and in. 
terest, etc., * * * and that execution do issue for the same,” 
and the bill was demurred to for want of equity and on other 
grounds: Held, That the decree is a personal decree against the 
defendants therein, to be satisfied out of their individual estate, 
and that there is nothing to change its character in the allega- 
tions of the bill, even assuming that its correctness as such 
could ée inquired into in a collateral proceeding. Id. 

4, The effect on a suit in equity against several defendants of a dis- 
missal thereof as to one defendant under Rule 55 of the Equity 
Rules, on account of the failure of the complainant to set the 
demurrer of such defendant down for a hearing, is not a ground 
of a demurrer in favor of other defendants to such bill, and can- 
not be considered in the Supreme Court upon the arguments of a 
demurrer interposed by other defendants, and particularly when 
it does not appear to have been assigned as a ground in the de- 
murrer. Id. 

5. Where one general right is claimed in a bill it is not multifarious 
even though the defendants have separate and distinct rights. 
Where the several conveyances and other alleged fraudulent acts 
or contrivances against which relief is prayed purport to be, 
some directly to one person, and another toa trustee in trust for 
the same person, it is not multifarious to join the several mat- 
ters, and all parties thereto, in one bill. But where there is also 
included in said bill statements showing a cloud to be cast upon 
the complainant’s real estate by one of such contrivances, and 
there is a prayer that such real estate be relieved of the same, a 
demurrer for multifariousness will be sustained. Jd. 


6. Where the bill of complaint alleges that property charged to have 
been conveyed to, or vested in a wife or others, in fraud of the 
husband’s creditors, is still, in fact, the husband’s property, and 
that so far as vested in the wife or others it is vested in her or 
them in trust for him, and that he has asserted entire and exclu- 
sive management and control of the property and dealt in all re- 
spects with it as his own, except for his own fraudulent ends he 
has used her and their names to conceal and cover the title from 
his creditors, thus showing an existing and recognized trust for 
his benefit, a demurrer of such husband, wife and others, on the 
ground of laches or of statutory bar because of the date of the 
conveyances, will be overruled. Jd. 


7. If upon a demurrer to the whole bill it appears that the plaintiff is 
entitled to relief as to some of the matters set out in the bill, 
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8. 


10. 


11. 


12. 


18. 


14, 
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but not as to all, and the billis multifarious, the demurrer should 
be sustained. Id. 

A bill asking the appointment of a receiver, without notice to the 
party whose rights are to be affected, should set forth with par- 
ticularity the facts and circumstances relied on to justify an ez 
parte exercise of this extraordinary power. Fricker vs. Peters & 
Calhoun Co., 254, 


. A person, though not a party to a suit, but having an interest in 


the subject matter thereof, may bring a bill to review the decree 
in said suit if his interest is affected by said decree. Paul vs. 
Frierson et al., 529. 

A suit by John W. Paul, next friend of Esther J. Paul, a minor, 
is not a suit in the name of the minor. It should be Esther J. 
Paul, by her next friend, John W. Paul. Jd. 

A bill to reach assets of a judgment debtor which are not subject 
to levy under an execution at law, brought by one not a party to 
the jugdment, must show the complainant’s title to or ownership 
of the judgments. An allegation of ownership of the execution 
issued thereon which has been returned unsatisfied is not suffi- 
cient. Richardson vs. Gilbert et al., 544. 

When a bill for the reformation of the calls in a deed alleges that 
said deed contains calls for land which the grantor intended to 
convey, as well as calls for land which he never intended to con- 
vey, a plea setting forth that the grantor was the grantee’s ten- 
ant of a part of the land described in said deed, and paid rent 
therefor, is a bad plea and should be overruled. Jackson et al. 
vs. Magbee et al., 622. 

An omission to state the name of a defendant in the introductory 
part of a bill in equity, under Equity Rule 17, is ground of spe- 
cial demurrer. Objection on aceount of such omission cannot 
be made under a mere general demurrer ; nor can such objection 
be urged in the Appellate Court when the record does not show 
that it was presented and passed upon in the lower court. Me Coy 
vs. Boley, 803. 

An allegation ina bill to foreclose a mortgage that a defendant’s in- 
terest, if he has any, has accrued since the mortgage and is sub- 
ject to the lien thereof, sufficiently shows that he is a proper 
party, and is not demurrable as stating no cause of action against 
him. Jd. 

II. Law. See Demurrer, 1; Libel, 3, 4, 8 ; Mandamua, 1. 


. A plea that letters of administration were improperly granted and 


void because the deceased left no goods, chattels or land in this 
State, deceased having died out of the State, and that the 
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PLEADING—( Continued.) 
County Court was without jurisdiction to grant letters as ap- 
peared upon the face of the records of the County Court granting 
the letters, is a good plea that the letters are void. Epping, Bel- 
las & Co., vs. Robinson, 36. 

2. A plea in such case simply alleging the absence of certain juris- 
dictional facts, but not averring that the County Court has not 
adjudicated upon these facts, (the granting of the letters being 
prima facie evidence that the court had so adjudicated, ) is not a 
good plea that the letters were void. The judgment of the 
County Court granting the letters is generally conclusive as to all 
matters properly before it, including jurisdictional facts, until 
reversed or set aside by direct proceedings, with the exceptions 
before stated, and the facts so adjudicated cannot be re-exam- 
ined collaterally, Jd. 

3. A. can maintain a suit in assumpsit against B. upon B.’s promise 
to C. for the benefit of A., if the promise is not under seal, 
Hunter vs. Wilson, Stearly & Co., 250. 

4, Where the declaration alleges that B., in consideration of the de- 
livery to him by C. of the cargo of a vessel consisting of valua- 
able merchandise, promised C. that he would pay to A. a draft 
accepted by C. and payable to A., and that said draft was drawn 
by A. on C. ‘against the cargo,”’ a plea by B. denying that said 
draft was drawn ‘‘ against the cargo’? tenders an immaterial is- 
sue and is demurrable. Jd. 


co 


. When the declaration alleges that B. made a promise to C. and D. 
for the benefit of A., upon which promise A. brings suit against 
B., a plea by B. that he never promised D., is demurrable. J. 

6. When the declaration alleges that B., upon the delivery to him of 

a valuable cargo of merchandise by C., promised C. to pay to 

A. adebt due from C. to A.,a plea by B. that there was ‘‘no 

consideration ’’ for the promise, is bad. Jd. 


= 


An unincorporated com pany or partnership cannot sue in its com- 
pany or firm name, but must sue in the name of the individuals 
composing it. Richardson vs. Smith & Co., 336. 


e 


When a claim for property levied upon under a writ of attachment 
is interposed under the statute, by an unincorporated company 
or firm, the affidavit of ownership should state the names of the 
individuals composing such company or firm. If the affidavit 
merely states the firm name in alleging the ownership, or states 
the name of only one or more of the persons composing the firm, 
and shows moreover that there are other members, or is another 
member, of the firm, but does not give the names or name of 

such other members or member, it is insufficient, and the claim 
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PLEADING—( Continued.) 


proceeding should be dismissed on motion of the plaintiff in at- 
tachment. Id. 


9. A plea filed to the common counts in action on an open account 
for goods sold, &c., and alleging that before the action the de- 
fendant discharged and satisfied the plaintiffs claim by giving a 
draft on a third person for the full amount of the claim, and that 
the plaintiff accepted the same in full payment and satisfaction 
thereof, sets up a good defence in law, and is not demurrable. 
It is not necessary to expressly allege that the draft was negotia- 
ble, as the plea, in the absence of such allegation, is sufficient to 
admit proof of a negotiable instrument. Salomon vs. The Pio- 
neer Co-operative Co., 374. 


10. The allegation, in a plea to such an action, that the plaintiff en- 
dorsed and transferred the draft before it became due, and that 
the endorsee brought suit thereon against the defendant, and 
that there was a judgment therein against the endorsee, does not, 
in the absence of the agreement that the draft shall operate as a 
payment or satisfaction of the account, constitute a defence to 
the action on the account: non constat, but that the assignor 
may have owned and held the draft by re-assignment, and this 
may have been the ground of defendants recovery against the 
original assignee. Jd. 


POSSESSION. See Criminal Law, 21. 

PRACTICE. 

I. Equity. See Purtition, 5, 6, 7, 8. 

1. Rule Seven of the ‘‘ Rules of Practice for the Government of Cir- 
cuit Courts in Suits of Equity’’ is the only authority for the is- 
sue of an execution on a decree in equity for the payment of 
money. The rule does not authorize the Clerk of the Circuit 


Court to issue an alias execution when the original is lost or 
destroyed. White et al. vs. Staley’s Hxecutors, 396. 


bi] 


. A paper purporting to be an alias execution issued on a decree in 
equity, for the payment of money, bya Clerk of a Circuit Court, 
without an order of the court in which said decree was rendered, 
isa nullity. Jd. 

3. Rule Seven of the Rules, supra, does not adopt the provisions of 
sections 3 and 5, McClellan’s Digest,.pp. 521, 522. It adopts only 
the form of executions used in the Circuit Courts in a suit at 
common law. Jd. 

4, An application by a defendant to open a decree pro confesso will 

not be granted unless he show both reasonable diligence and a 

meritorious defence. Keil vs. West, 508. 
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PRACTICE—( Continued. ) 


5. The Rules of Practice for the government of the Circuit Courts 
in suits in equity only authorize the “plaintiff or complainant 
to set down the cause for hearing on bill and answer.’’ Gary 
vs. Mickler, 539. 


6. It is not error to refuse to dismiss a bill in equity after answer 
and replication thereto are filed and before the time for taking 
testimony has expired, on motion of the defendant to dismiss 
the same on bill and answer. Jd. 


II. Law. See Administrators and Executors, 4, 8 ; Attachment, 4, 6, 7; 
Bill of Exceptions ; Evidence, 1; Judgment, 1, 2,3; Mandamus, 
1: Taxes and Tax Titles, 1. 

1. When there is a judgment of default against one joint promissor 
and an issue of fact joined as to another, it is proper practice to 
submit toa jury the issue of fact as to the defendant who pleads 
and the assessment of damages as against the one who makes 
default. The statute authorizing tie clerk to assess damages 
upon default does not apply to this case. Netso & Bohlen vs. 
Foss & Schneider, 143. 


2. The rule that there can be but one judgment against joint pro- 
missors within the same jurisdiction, refers to final judgment 
and not to a default for not pleading entered against one. Jd. 

















3. The affidavit made by the plaintiff, upon which the writ of attach- 
ment was issued in this case, was entitled, ‘‘ State of Florida, 
Jackson county,’ and the jurat was signed, ‘‘ Frank Philips, 
Clerk.”’ The affidavit of parties proving the removal of the de- 
fendant’s |property from the State, is entitled ‘‘ First Judicial 
Circuit of Florida, Circuit Court of Jackson county,’’ and the 
jurat signed ‘“‘ Frank Philips, Clerk Cir. Court.’’ On the same 
day that these affidavits were made, and filed in the office of the 
Clerk of the Circuit Court, a bond, not entitled, was filed, signed 
by securities as required by law, but with ro endorsement of ap- 
proval thereon by any one, and thereupon a writ of attachment 
was issued out of the Circuit Court of Jackson county properly 
directed, and signed by “ Frank Philips, Clerk Circuit Court.”’ 
The court below dissolved the proceedings on motion, for the 
reason, ‘‘ that neither the affidavit nor bond in attachmant shows 
in what court the proceeding is :’’ Held, That such judgment of 
the court was erronequs. West vs. Woodfolk, 189. 





4. When it appears on the trial that a negotiable bill or note has 
been given on account of the debt sued on, but there is no agree- 
ment by which it operates as payment or satisfaction, the plain- 
tiff will not be permitted to take judgment unless he produces * 
the note or bill and cancels it, or shows that it has been sur- 
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rendered to the defendant or otherwise satisfactorily accounts for 
it. Salomon vs. The Pioneer Co-operative Oo., 374. 







































5. The declaration contained a special count to recover the amount 
paid by the plaintiff as surety on a note of the defendant, and a 
count on an acceptance of the defendant, and common counts for 
goods bargained and sold, sold and delivered, money paid, and 
an account stated. A copy of the note and of the acceptance, 
and an open account, were filed with the declaration. In the 
open account are charged the amount of the note, and that of 
the acceptance ; and various items of provisions, and other 
goods and of cash, none of which are covered by the note or ac- 
ceptance. The record shows that after testifying to several 
items in the open account: ‘‘ The plaintiff here abandoned the 
store account, and offered in evidence the two notes due and 
mentioned in the special counts in the declaration :’’ Held, 1st. 
This was not an abandonment of his action as to either the note 
transaction or the acceptance. 2d. The abandonment of the 
store account as a cause of action did not preclude the plaintiff 
from showing that it, excluding the note and acceptance amounts, 
had been paid prior to the institution of the action. Broward 
vs. Roche, 465. 

PREMEDITATION. See Criminal Law, 11. 
PROMISSORY NOTE. See Payment, 1; Practice, Law, 4, 5. 

1. E. F. A., executrix of J. 8. A., made a note by which she promised 
to pay to H. S. H., or his order, $1,097, on demand, with interest 
at ten per cent., and signed said note ‘‘ E. F. A., executrix of the 
estate of J. S. A.:’’ Held, That this was the note of E. F. A., 
and did not bind the estate of J. 8. A. Higgins vs. Driggs, 
Admr., 103. 

2. A certificate ofjdeposit, by the terms whereof the money is pay- 
able toa married woman or bearer, is in effect a negotiable prom- 
issory note payable to the holder. Maawell vs. Agnew, 154. 

RAFT. See Negligence, 2. 
RAILROADS. See Zazes and Tax Titlvs, 7, 8. 

1. The provision in the charter of the F., A. &G. C. R. R. Co. (chap- 
ter 481, section 14, Laws of 1852-3, ) that a stockholder may trans- 
fer his interest in the stock, but the ‘transfer shall not be bind- 
ing unless entered on the books of the company,”’ is a provision 
for the protection of the company, and does not affect a transfer 
as between holder and assignee. State ex rel vs. Co. Coms. Su- 
wannee Co., 1. 

2. Cattle, horses and other live stock running at large are not trespass- 

ers when they go upon the track of a railroad company, nor are 
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RAILROADS—( Cuntinued.) 


their owners liable for damage resulting to the company from 
their going upon the track and anengine or train of cars running 
upon them. 8S. F. dé W. Ry. Co. vs. Geiger, 669. 


. The right of a railroad company to the use of its track is nothing 
more than the right of every other land proprietor in the actual 
use and occupancy of his land and does not exempt the company 
from the duty enjoined by law upon every person so to use his 
_ property as not to do any unnecessary injury to another. 

a. 


. A railroad company is liable for killing or injuring cattle or other 
live stock upon its track by its train whenever such killing or in- 
jury is the result of negligence upon the part of the agents oper- 
ating the train. The fact that the owner of the live stock per- 
mits them to run at large does not constitute contributory negli- 
gence. Td. 

. Negligence upon the part of the railroad company is the basis of the 
right of the owner of the live stock to recover, and it must be 
averred in the declaration, and be proved. Jd. 


. In an action by an owner of live stock against a railroad company 
for killing or injuring the stock by its train, proof of the killing 
or injury is not of itself prima facie evidence of negligence upon 
the part of the company or its agents. To make out a prima fa- 
cie case of negligence there must at least be evidence of cirenm- 
stances, from which a presumption arises that the stock would 
not have been run upon by the train but for want of care on the 
part of those operating it. Jd. 

. The Legislature may provide that proof of the killing or damage to 
live stock by a railroad train or engine shall be prima facie evi- 
dence of negligence on the part of a railroad company or other 
person operating the railroad. Jd. 

. Where under the circumstances of the killing or injury it could have 
been avoided by the exercise of ordinary or reasonable care upon 
the part of the agents operating the train, and such care has not 
been exercised, the company will be liable ; but if notwithstand- 
ing the exercise of such care the killing or injury would be una- 
voidable, the company is not liable. Id. 


. Though owners of cattle and other live stock have the legal right to 
turn them out to range, yet in doing so they assume the risk of 
any damage which may result to the stock from their going upon 
a railroad track and being run upon by a train, when the circum- 
stances are such as to render running upon them unavoidable 
notwithstanding the use of reasonadle care by the person oper- 
ating the train to avoid it. Id. 


. The meaning of sections one and two of ‘‘an act to providea means 
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RAILROADS—( Continued.) 


for the collection of claims for cattle and other stock destroyed 
by railroads,’’ (chapter 2060, acts of 1875,) is that the ‘“‘ affidavit 
of the owner or some other person acquainted with the stock 
killed or maimed,”’ shall be conclusive evidence of the amount of 
damages sustained by the owner, and such provision is void as 
not providing due process of law. Jd. 

11. Where the subject expressed in the title of a statute is the provision 
of ‘‘a means for the collection of claims for cattle and other 
stock destroyed by railroad,’’ and the body of the statute de- 
clares or creates an absolute liability which did not exist prior to 
its passage, such new liability is not within the subject expressed 
in the title, and to this extent the statute is inoperative under 
section 14 of Article 4 of the Constitution. Jd. 

12. When a railroad track by authority of law is laid in a public thor- 
oughfare, the right of the company owning said track to operate 
trains thereon is superior to the right of the general public to 
walk along said track, but having a superior right thereon does 
not relieve the company from liability to damage for injury to 
persons caused solely by its negligence in using said track. J. 
& VN. R. R. Co. vs. Yniestra, 700. 

13. When a person voluntarily walks on and along the track of a rail- 
road laid in a public thoroughfare, which he knew was used as a 
switch yard on which locomotives were passing to and fro night 
and day, where the walking on either side of said track was as 
good as on the track, and in doing so is run over by a passing 
train and killed, he has, by the failure to exercise ordinary care 
and prudence, directly contributed to his own misfortune, and his 
representative cannot recover from the company using said track 
damages therefor. Jd. 

RECEIVER. See Pleading, Equity, 8. 

1. A receiver should not be appointed except on notice to the party 
whose property is to be divested, except in cases of the gravest 
emergency, demanding the immediate interference of the court 
for the prevention of irreparable injury. Fricker vs. Peters & 
Calhoun Co., 254. 

RECORD. 

1. An instrument executed by one member of a partnership in the 
firm name and legally binding upon the partnership and entitled 
to be recorded under the registry statutes of Florida, may be 
admitted to record upon the acknowledgment of the partner 
who executed it. (Sanders vs. Pepoon, 4th Florida, 465, ap- 
proved but distinguished.) McCoy vs. Boley, 803. 

2. The statutory requirement that an officer taking the acknowledg- 
ment of aninstrument for record shall know or have satisfactory 
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RECORD—( Continued. ) 
proof that the person making the acknowledgment is the indi- 
vidual described in, and who executed the instrument, applies 
only to cases in which the instrument has been executed or is 
acknowledged out of the State. Id. 

REFEREE. See Judgment, 3; New Trial, 2, 3. 

REFORMATION OF DEED. See Equity and Equitable Jurisdiction, 

14, 15; Pleading, Equity, 12. 

REMAINDER. 

1. A vested remainder in land is a fixed interest in one person to 
take effect in possession after a preceding estate of another per- 
son therein is determined. Paul vs. Frierson, 529. 

2. When the right to the remainder interest inan estate depends upon 
some future event, which may or may not happen, it is a contin- 
gent remainder. Id. 

3. A. executed to B. a deed of trust for the following purposes : ‘‘For 
the sole and separate use, profit and enjoyment of my said wife, 
Martha B. Frierson, subject to her entire control and manage- 
ment for and during her natural life, and at her death the said 
property shall be divided equally among such of her children by 
me begotten as she may leave surviving her, the child or children 
of a deceased child to take that portion to which its parent 
would have been entitled :’’ Held, (a.) That the language crea- 


ted a contingent remainder, dependent upon survivorship. (0.) 
That the ‘children of a deceased child,’’ upon the decease of 
the parent, who was one of the children of the grantor described 
or had the same contingent interest as the deceased parent. 


RENT. See Distress for Rent. 
REPLEVIN. 

1. A sale of goods obtained under false and fraudulent representa- 
tions works no change of property or title while the goods re- 
main in the hands of the purchaser. Such a sale may be avoided 
by the vendor, and he can maintain an action in replevin for his 
goods. Hammond vs. Lynes, 118. 

RES ADJUDICATA. See Appeals and Appellate Practice, 10; Judg- 
ment, 6, New Trial, 5. 

RETRAXIT. See Practice, Law, 5. 

SEAL. 

1. Where two persons affix their names against one seal, or scrawl, it 

is a good sealing. Baars & Downing vs. Gordon & Stamp, 25. 
SEPARATE ESTATE. See Wiil, 3, 4, 5, 6. 
SECURITY. See Attachment, 3. 
SERVICE. See Appeals and Appellate Practice, 7,9; Attachment, 3. 
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SPECIFIC PERFORMANCE OF CONTRACT. See Husband and 
Wife, 1. 

STATEMENT OF ACCUSED, See Criminal Law, 32, 36, 

STATUTE OF FRAUDS. See Assignment, 1, 2; Hquity and Equitable 
Jurisdiction, 7,11; Trust, 1. 

STATUTORY CONSTRUCTION. See Distress for Rent, 1, 2; Limi- 
tations, Statute of, 1: Municypal Corporations, 1, 3, 4, 6, 7, 8, 
9; Railroads, 10; Taxes and Tax Titles, 1, 2, 4, 7, 8, 10. 

1. When a statute imposes a duty on the Governor it is not necessary 
for it to prescribe the manner of its performance. Zz Parte 
Wells, 280. 

STOCK. See Railroads, 2; 4, 5, 6, 7, 8, 9, 10, 11. 

1. The common law in so far as it requires the owner of live stock to 
keep them off the premises of another and renders him liable to 
the owner of such premises for damage done by such stock, is 
not in force in Florida. S. F. & W. Ry. Co. vs. Geiger, 669. 

STOCK OF RAILROAD COMPANY. See Railroads, 1; Counties, 


1, 2, 3. 


STOCKHOLDER. See Corporation, 1; Railroads, 1. 
SUBROGATION. See Administrators and Executors, 7. 
SUPERSEDEAS. 

1. A supersedeas to a judgment awarding a peremptory writ of man- 
damus which has not been performed stays the execution of the 
writ, but does not undo the previous full performance thereof. 
County Coms. Polk County vs. Johnson & Co., 577. 

2, Where, after an appeal taken from a judgment granting a peremp- 
tory writ of mandamus, a supersedeas is granted, but the defend- 
ants in the writ, who are appellants, have in the interim per- 
formed its commands, an attachment will not issue against the 
relators for availing themselves of the benefit of such perform- 
ance as a contempt of such supersedeas granted without notice 
of the performance. Jd. 

TAXES AND TAX TITLES. 

1. Neither section 638, chapter 1976, Laws of 1874, nor section 61, 
chapter 3099, Laws of 1879, restrict the defences that may be set 
up by a party in actual possession of the land sold against a re- 
corded tax deed. The intent of said sections is to prohibit a 
suit by a former owner or claimant out of possession from recov- 
ering the property except upon the grounds mentioned in said 
section. L’ Engle vs. F. 0. & W. R. R. Co., 353. 

2. Under the revenue act of 1879, chapter 3099, a tax becomes a lien 
only. after a proper and valid assessment, Id. 

3. An assessmeut of lands for taxes in the name of a person other 

than the owner, such person not being the occupant of such, 





INDEX. 
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TAXES AND TAX TITLES—( Continued.) 


land, is void. Lands must be assessed to the owner or occupant 
or must be assessed as unknown. Jd. 

4, Anassessment of land under the revenue act of 1879, chapter 
8099, sections 6, 7 and 20, must be to the owner, or the occupant, 
or as ‘‘unknown,’’ or to the trustee, guardian, executor or ad- 
ministrator in his representative capacity. L’ Hngle vs. Wilson, 
Executriz, 461. 

5. An assessment to the “estate of Parkhurst’’ is a nullity, and a 
sale consequent on such assessment conveys no title to the pur- 
chaser. Td. 

6. Neither the Tax Collector of a city, nor the Tax Assessor of a 
county in which said city is situated, is a necessary party to a 
petition, filed against said city under section 4, chapter 151, 
Laws of Florida, by a person owning property therein, the only 
prayer of the petition being that an assessment of said property 
by said city for taxation be declared unlawful. City of Pensa- - 
cola vs. L. & N. R. R. Co., 492. 

7%. Neither section 28, chapter 3219, nor section 28, chapter 3413, 
Laws of Florida, authorize the Board of County Commissioners 
to raise or lower the valuation of property of a railroad company 
assessed by the Comptroller of the State under section 46 of 
each of the above acts. Jd. 


8. Section 46, chapter 3219, and section 46, chapter 3413, Laws of 
Florida, charge the Comptroller of the State with the duty of as- 
sessing the total number of miles and value of any railroad in 
this State, the line of which runs through two or more counties 
or through a county and incorporated city or town and appor- 
tioning the value of the said road in each county, incorporated 
city or town, and the proportionate value of the locomotives, en- 
gines, passenger, treight, platform, construction and other cars 
and appurtenances, and withdraws from the local assessors of the 
said towns and cities, through which the said road runs, the 
power to assess the same under the general power granted to 
municipal corporations to assess and tax all real and personal 
property within their limits. Jd. 

9. Ona petition filed under section 4, chapter 151, to declare an as- 
sessment unlawful, it is error to declare the whole assessment to 
be unlawful, where the illegal items can be separated from the 
assessment list without impairing or affecting those parts of the 
same which are legal. Overruling Basnett vs. City of Jackson- 
ville, 19 Fla., 664. Jd. 

10. All other property of a railroad company within the limits of an 
incorporated city or town, not required by section 46 of each of 
said acts to be assessed by the Comptroller, can be lawfully as- 
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sessed by the Tax Assessor of said city or town in the manner 
prescribed in Chapter 3477, Laws of Florida. Id. 


TENANT IN COMMON. See Ejectment, 1; Partition, 2. 


TRESPASS. See Railroads, 2; Stock, 1. 
TRUST. 
1. Caruthers applied to Williams fora loan of money to purchase 
eighty acres of land, agreeing to pay him interest on the amount 
borrowed at the rate of twenty-five per centum per annum, and 
to have the deed to the land made to Williams as security for the 
payment of the loan. Williams paid the purchase money, tak- 
ing a deed to himself for the land, and agreed to convey the 
same to Caruthers whenever Caruthers repaid him the purchase 
money and interest at the rate agreed. Caruthers offered to pay 
Williams the purchase money and interest, but Williams refused 
to receive the money or to convey the land to him : Held, 1st, That 
by the transaction between Caruthers and Williams, the latter 
became the creditor of Caruthers and held the land as trustee of 
a resulting trust in favor of Caruthers and as security for the 
money advanced and interest. 2d. Such a transaction made at 
or before the purchase of the land is not objectionable on the 
ground of being within the statute of frauds, (McClellan’s Dig., 
p. 214, sec. 2,) for the reason that it is a ‘‘trust arising or re- 
sulting from the implication or construction of law.’’ Caruthers 
vs. Williams, 485. 
VENUE. See Criminal Law, 33; Jurors, 1. 


VOIR DIRE. See Criminal Law, 27, 28. 
WAIVER. See Attachment, 3. 
‘ WIDOW. See Dower, 1. 
WILL. See Administrators and Executors, 5,6; Dower, 1; Homestead, 3. 


1. No technical words are necessary to a devise of a fee simple estate 
in the land. The word property, in the words of gift, or dispos- 
itive part of a will, carries the fee or other entire interest of the 
testator in the land, unless it is otherwise shown by the will that 
it was his intention to give a less estate. Robinson et al. vs. 
Randolph et al., 629. 

2. Where the intention of a testator to give a fee or other entire in- 
terest in the land does not clearly appear from the words used in 
the clause of the will devising the land, resort may be had to 
the introductory clause to explain their meaning ; and where the 
word property is so used in the former clause as to leave a doubt 
as to the testator’s intention, and the same word is used in the 
latter clause, and such clanse clearly shows an intention upon his 

part to dispose of all his estate, it will be held that the fee, or 
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WILL—( Continued. ) 
other entire interest in the land, was intended to be given and 
passes to the devisee, the other parts of the will consisting with 
such an intention. Jd. 

8. No particular form of words is necessary to the creation of a sep- 
arate equitable estate. It may be declared in express terms, or 
inferred from the provisions of the settlement as to the mode 
of enjoying it. Jd. . 

4. The alienation of a separate equitable estate may be restrained 
during the grantee’s coverture, and it is no objection to the va. 
lidity of the restriction that it was made while she was unmar- 
ried. Id. 

5. Restraint upon the right of a daughter to dispose of her real 
estate during coverture may be annexed by a testator to the sep- 
arate equitable estate although the devise took effect while the 
daughter was single. The restraint is not effectual while she is 
single. If before disposing of the real estate she marry, the re- 
straint becomes effectual upon and continues throughout such 
marriage. Should she become discovert and marry again with- 
out having disposed of the pr perty the restraint again becomes 
effectual for such subsequent marriage. Id. 

6. A father devised eighty acres of land to his daughter. Consider- 
ing the item giving it to her, and other parts of the will, it is 
held that he gave his entire interest in the land. The same item 
of the will provides as follows: ‘‘I desire it to be well improved 
and to have a good tenement house built upon it. This property 
I desire to secure to her so that neither she nor her husband can 
ever dispose of it. I appoint J. J. D., trustee, to support these 
bequests according to the tenor of the same.’’ Subsequently to 
the testator’s death the daughter married, and is still under co- 
verture; Held, That the legal title is in the trustee, and that the 
property is the daughter’s separate, equitable estate, subject 
during coverture to the restraint imposed upon the power to dis- 
pose of it. td. 

7. Parol testimony held not admissible to enlarge or alter the estate 
devised by a will. Jd. 

WITNESS. See Zvidence, 2, 3, 4. 

1. The credit of a witness may be impeached by proof that he has 
made statements out of court contrary to what he has testified at 
the trial. In laying the foundation for such impeachment, it is 
necessary to inquire of him as to the time, place and person in- 
volved in such supposed contradiction. Then the proof of the 
contradictions may be submitted to the jury. The witness can- 
not be contradicted except by proof; not by statements of coun- 
sel or other persons not under oath. Newton vs. The State, 53. 

WRIT OF ERROR. See Zrror. 











